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THE DECLARATION OF LONDON OF FEBRUARY 26, 1909 

Two projects for the creation of an international prize court were laid 
before the Second Hague Peace Conference on the same day (June 22, 
1907) one by the German and one by the British delegation. The 
United States at the time and France later warmly approved the pro- 
posed institution, and a joint project in the nature of a compromise was 
drafted and presented to the Conference by the four Powers, which, 
after much debate, prolonged discussion, opposition on the part of some 
delegations and hesitation on the part of others, was adopted with some 
amendments by the Conference and forms what is known as the Con- 
vention Relative to the Establishment of an International Prize Court 
of October 18, 1907. * Although signed by thirty-three Powers, the court 
contemplated by the convention has not been established by reason, 
it would seem, of objections raised by Great Britain to Article 7 of the 
convention, to remedy which a conference of leading maritime nations 
was called by Great Britain to agree upon important principles of law 
to be applied by the court, when constituted, in the decision of certain 
classes of prize cases. In this conference, known as the International 
Naval Conference, held at London from December 4, 1908, to Feb- 
ruary 26, 1909, representatives of Germany, the United States, Austria- 
Hungary, France, Great Britain, Italy, Japan, The Netherlands, Russia, 
and Spain participated. An agreement, called the Declaration of Lon- 
don, dated February 26, 1909, 2 upon the principles of law to be applied 
by the proposed court, in accordance with Article 7 of the original con- 
vention, was reached. Like the original convention, it was also in the 
nature of a compromise. It met with the approval of the British Govern- 
ment, for it was signed by the delegates of that government acting under 
instructions, as is the wont of diplomatic conferences, and it seemed at 
the time that it removed the objections to the ratification of the original 

1 Printed in Supplement to this Journal, Vol. 2, p. 174. 

2 Ibid., Vol. 3, p. 184. 
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convention and to the establishment of the Prize Court in so far as 
Great Britain was concerned. The government considered it satisfac- 
tory and introduced a bill in both Houses of Parliament, modifying 
British practice in such a way as to meet the requirements of the Prize 
Court Convention, as modified by the Declaration of London. It passed 
the House of Commons, but failed in the House of Lords, owing to the 
unexpected, bitter and persistent opposition on the part of the public, 
so that the government has up to the spring of 1914 ratified neither the 
Hague Convention nor the Declaration of London. The signatories of 
the original convention and of the Declaration have waited, and are 
still waiting, for favorable action by Great Britain upon these two inter- 
national documents, apparently unwilling to create the International 
Prize Court without the co-operation of Great Britain, and to bind 
themselves by the provisions of the Declaration framed by a conference 
called by Great Britain to meet British objections, unless it be ratified by 
Great Britain. The establishment of the Prize Court, therefore, is thus 
made to depend upon the action of Great Britain. 

Partisans of the judicial settlement of international disputes are dis- 
couraged by the delay in creating the first international court in the 
technical sense of the work, and the friends of the Hague Conference are 
Worried by the failure of Great Britain to pass the legislation necessary 
to establish the court, because various Powers, it would seem, hesitate to 
take part in a third conference at The Hague, which it has been expected 
would meet in 1915, until this important convention of the Second 
Conference has been carried into effect. In view of these circumstances 
it seems advisable to point out the objections raised to the original 
Prize Court Convention, to analyse the provisions of the Declaration of 
London, and to consider the reasons which militate against its acceptance 
by Great Britain, for the failure to ratify these instruments not only 
prevents the establishment of the proposed court, but blocks the Third 
Hague Conference. 

OBJECTIONS TO THE INTERNATIONAL PRIZE COURT CONVENTION 

Let us first consider the objections to the convention. It should be 
said that Great Britain was not the only country opposed to the conven- 
tion in its original form. The United States shared to a considerable 
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degree the doubts and scruples of Great Britain as to Article 7, but not 
to the extent of making its modification a condition precedent to its 
acceptance. The American Government felt that it could ratify the 
convention notwithstanding its disapproval of Article 7, if Great Britain 
should do so. The objection of the United States was of a different 
nature and has fortunately been met by the Powers in a large and gener- 
ous spirit, so that the United States stands ready to co-operate with them 
in the establishment of the court, whenever Great Britain is in a position 
to ratify the convention. The convention in its third article contem- 
plates an appeal from the decisions of national courts in matters of prize 
to the proposed International Prize Court, with the result that a decision 
of the Supreme Court of the United States might be reversed on appeal. 
Many lawyers believed that this provision of the convention was incon- 
sistent with the Constitution of the United States, which provides in 
Article III, Section 1, that "the judicial power of the United States 
shall be vested in one Supreme Court," and that an appeal in the strict 
and technical sense of the word to the International Prize Court would 
deprive the Supreme Court of its final authority in judicial matters. 
It may be said that the United States, while possessing power to pass 
upon questions of international law affecting it or its States, does not 
possess the power to decide finally questions of international law affecting 
foreign nations, its citizens or subjects, and that each nation possesses 
the same right as the United States to pass upon an international ques- 
tion affecting it. As no nation has renounced its right in favor of the 
United States, it is evident that the framers of the American Constitu- 
tion could only invest the Supreme Court with the power to decide 
questions which the United States possessed as a member of the society 
of nations. While this is true in general, it is especially true in prize 
cases, which are international in character and are settled by interna- 
tional, not by municipal law. Indeed, the great Lord Stowell was accus- 
tomed to say that he administered international law, not the law of 
England, and he maintained the doctrine, truer in theory than in fact, 
that the Court of Admiralty which he graced for so many years, was an 
international, not a municipal court. But whether this be true or not, 
the fact is that foreign nations have always claimed and have constantly 
exercised the right to protest prize decisions and to have them finally 
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settled either by diplomacy or by mixed commissions or temporary 
tribunals, of which latter procedure a most successful instance was the 
commission between Great Britain and the United States, created by the 
seventh article of the Jay treaty of 1794. It has never been alleged that 
this commission sitting at London violated the Constitution of the 
United States, and it is difficult to see how a court in the settlement of 
similar cases and likewise sitting in a foreign country — Holland — can be 
unconstitutional merely because it is permanent instead of created for 
the special occasion. It may also be mentioned in this connection that 
the practice inaugurated by the Jay treaty has been generally followed; 
that the United States has frequently submitted to such commissions 
or tribunals upon the request of foreign nations, particularly of Great 
Britain, international questions decided by its Supreme Court to which 
objection.is taken by foreign nations, and that the awards of such com- 
missions and tribunals, inconsistent with the decision of the Supreme 
Court, have been accepted and complied with by the United States. 
The proposed court, it would seem, is therefore not to be considered as 
a court in the national sense, or, at any rate, that it is not a court in the 
sense of the Constitution of the United States. A single example will 
make this clear. The case of the Circassian (2 Wallace, 135) decided by 
the Supreme Court of the United States in 1864, to the effect that a 
blockade is not raised by land occupation of the port was strenuously 
objected to by Great Britain, with the result that the question was sub- 
mitted to the Anglo-American Mixed Claims Commission of 1872. 
The Commission, after considering the judgment of the court, decided in 
favor of the claimants, 3 and the United States paid the award. 4 For 
practical purposes, this was an appeal from and a reversal of a judgment 
of the Supreme Court by a mixed commission, although, technically 
speaking, it may be said that only the question involved in the decision 
was submitted, not the decision itself, and that the judgment was not 
technically reversed, — a view apparently followed by the Supreme Court, 
in the case of the Adula (176 U. S., 361) arising out of the recent Spanish- 
American War. 

' 4 Moore's Arbitrations, pp. 3911-3923. 

4 Foreign Relations of the United States, 1874, pp. 570-572; ibid., 1875, Pt. I, 
p. 655. 
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But be this as it may, the United States was unwilling to bind itself 
to submit decisions of its Supreme Court to the proposed International 
Prize Court for confirmation or reversal, and Mr. Root took advantage 
of the meeting of the London Naval Conference to propose an amend- 
ment to the original convention to obviate this difficulty and to permit 
the United States to ratify it without involving the prestige of the 
Supreme Court or questioning its international, as well as its national, 
supremacy under the Constitution of the United States. Pursuant to 
express instructions, the American delegates to the Naval Conference, 
therefore, proposed that 

Any signatory of the Convention for the establishment of an Inter- 
national Court of Prize, signed at The Hague on October 18, 1907, may 
provide in the act of ratification thereof, that, in lieu of subjecting the 
judgments of the courts of such signatory Powers to review upon appeal 
by the International Court of Prize, any prize case to which such sig- 
natory is a party shall be subject to examination de novo upon the ques- 
tion of the captor's liability for an alleged illegal capture, and, in the 
event that the International Court of Prize finds liability upon such 
examination de novo, it shall determine and assess the damages to be 
paid by the country of the captor to the injured party by reason of the 
illegal capture. 5 

The Conference, however, deemed the proposed modification beyond 
its scope. It approved the alternative procedure proposed by the 
United States, but remitted the question to the signatories of the con- 
vention, as appears from the following voeu: 

The delegates of the Powers represented at the naval conference 
which have signed or expressed the intention of signing the convention 
of The Hague of the 18th October, 1907, for the establishment of an 
international prize court, having regard to the difficulties of a constitu- 
tional nature which, in some states, stand in the way of the ratification 
of that convention in its present form, agree to call the attention of their 
respective governments to the advantage of concluding an arrangement 
under which such states would have the power, at the time of depositing 
their ratifications, to add thereto a reservation to the effect that resort 
to the international prize court in respect of decisions of their national 
tribunals shall take the form of a direct? claim for compensation, pro- 
vided always that the effect of this reservation shall not be such as to 
impair the rights secured under the said convention either to individuals 

6 Treaties, Conventions, etc., between the United States of America and other 
Powers, Vol. Ill, compiled by Garfield Charles, p. 331. 
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or to their governments, and that the terms of the reservation shall form 
the subject of a subsequent understanding between the Powers signatory 
of that convention. 6 

Accordingly Mr. Knox, then Secretary of State, addressed a circular 
identic note, dated October 18, 1909, 7 to the signatory Powers, urging the 
modification of the convention, in the sense of Mr. Root's proposal, 
and as the result of negotiations an agreement, called the Additional 
Protocol, was signed at The Hague on September 19, 1910, the material 
portion of which is as follows: 

The Powers signatory or adhering to The Hague Convention of 
October 18, 1907, relative to the establishment of an international court 
of prize, which are prevented by difficulties of a constitutional nature 
from accepting the said convention in its present form, have the right 
to declare in the instrument of ratification or adherence that in prize 
cases, whereof their national courts have jurisdiction, recourse to the 
international court of prize can only be exercised against them in the 
form of an action in damages for the injury caused by the capture 
(Art. 1). 

In the case of recourse to the international court of prize, in the form 
of an action for damages, Article 8 of the convention is not applicable; 
it is not for the court to pass upon the validity or the nullity of the cap- 
ture, nor to reserve or affirm the decision of the national tribunals. 

If the capture is considered illegal, the court determines the amount 
of damages to be allowed, if any, to the claimants (Art. 2). 8 

The Additional Protocol, signed by thirteen Powers, has since been 
approved by every signatory or adherent, and the original convention 
and the Additional Protocol, which by Article 9 thereof is made an in- 
tegral part of the convention, to be ratified at one and the same time with 
it, were advised and consented to by the Senate of the United States on 
February 15, 1911. It should be said in this connection that the Dec- 
laration of London was likewise advised and consented to by the Senate 
on April 24, 1912, so that the United States stands ready to deposit the 
ratifications of the Prize Court Convention and of the Declaration of 
London, and thus to co-operate in the establishment of the proposed 
International Prize Court, when the other Powers shall be in a position 
to take such action. 

6 Treaties, Conventions, etc., Vol. Ill, p. 325. 

7 Supplement to this Journal, Vol. 4, p. 102. 

8 Treaties, Conventions, etc., Vol. Ill, p. 263. 
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Let us now consider the British objection to the original convention. 
It has been stated that objections on the part of Great Britain to Article 7 
of the Prize Court Convention delayed its ratification and caused this 
Power to call a conference of leading maritime nations to overcome 
British objections. As Article 7 was the storm center, although it was 
not the only objection to the convention, its material portion is quoted : 

If a question of law to be decided is covered by a treaty in force be- 
tween the belligerent captor and a power which is itself or whose subject 
or citizen is a party to the proceedings, the court is governed by the 
provisions of the said treaty. 

In the absence of such provisions, the court shall apply the rules of 
international law. If no generally recognized rule exists, the court shall 
give judgment in accordance with the general principles of justice and 
equity. 

The text of this article, which has been bitterly criticized — indeed, 
one might say, held up to public execration by its opponents in Great 
Britain, was proposed by the British delegation and is contained in 
Article 6 of the British project of the Prize Court laid before the Second 
Hague Conference, and ultimately adopted as Article 7 of the conven- 
tion, after much discussion and with trifling changes of phraseology. 
The article in its original form reads as follows: 

If the question of law to be decided has already been settled by a 
convention, of which the parties in controversy are signatories, the de- 
cision of the court shall be in conformity with the stipulations of the 
convention. 

In the absence of a convention, if all civilized nations are found to be 
in accord upon a point of law, the court shall likewise deliver its judg- 
ment in conformity with this general opinion. 

When these conditions do not exist, the court shall render judgment 
by applying the principles of international law. 9 

9 Si la question juridique a decider a deja &t£ reglee par une convention dont les 
Puissances en litige sont signataires, la decision de la cour sera confonne aux stipula- 
tions de la convention. 

A d&aut d'une convention, si toutes les nations civilisees se trouvent 6tre d'accord 
sur un point juridique, la cour devra egalement rendre un arr6t conforme a cette 
opinion generate. 

Ou ces conditions n'existent pas la cour rendra sa decision en appliquant les prin- 
cipes du droit international. Actes et Documents, 2eme Conference de la Paix, 
Vol. 2, pp. 1076-7. 
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It is the custom of international conferences to appoint a reporter, 
whose duty it is to prepare a report on the convention and its various 
provisions, which report is read by the members, subjected to criticism, 
and often modified to meet their objections. It is thus an official doc- 
ument and, whether it be regarded as adopted or not with the convention 
which it explains and interprets, it is nevertheless looked upon as pos- 
sessing a peculiar, if not an official, authority. The report on the Prize 
Court Convention, written for the Conference by the distinguished 
French publicist, Louis Renault, is justly regarded as a masterpiece, 
and he thus comments upon Article 7: ^ 

What rules of law will the new Prize Court apply? 

This is a question of the greatest importance, the delicacy and gravity 
of which can not be overlooked. It has often claimed the attention of 
those who have thought of the establishment of an international juris- 
diction on the subject we are considering. 

If the laws of maritime warfare were codified, it would be easy to say 
that the International Prize Court, the same as the national courts, 
should apply international law. It would be a regular function of the in- 
ternational court to revise the decisions of the national courts which had 
wrongly applied or interpreted the international law. The international 
courts and the national courts would decide in accordance with the same 
rules, which it would be supposed ought merely to be interpreted more 
authoritatively and impartially by the former courts than by the latter. 
But this is far from being the case. On many points, and some of them 
very important ones, the laws on maritime warfare are still uncertain, 
and each nation formulates them according to its ideas and interests. 
In spite of the efforts made at the present Conference to diminish these 
uncertainties, one can not help realizing that many will continue to 
exist. A serious difficulty at once arises here. 

It goes without saying that where there are rules established by treaty, 
whether they are general or are at least common to the nations con- 
cerned in the capture (the captor nation and the nation to which the 
vessel or cargo seized belongs), the International Court will have to 
conform to these rules. Even in the absence of a formal treaty, there 
may be a recognized customary rule which passes as a tacit expression of 
the will of the nations. But what will happen if the positive law, written 
or customary, is silent? There appears to be no doubt that the solution 
dictated by the strict principles of legal reasoning should prevail. 
Wherever the positive law has not expressed itself, each belligerent has a 

98 The full text of the report is printed in the Supplement to this number of the 
Journal, pp. 88-144. 
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right to make his own regulations, and it can not be said that they are 
contrary to a law which does not exist. In this case, how could the 
decision of a national prize court be revised when it has merely applied 
in a regular manner the law of its country, which law is not contrary to 
any principle of international law? The conclusions would therefore be 
that in default of an international rule firmly established, the Inter- 
national Court shall apply the law of the captor. 

Of course it will be easy to offer the objection that in this manner 
there would be a very changeable law, often very arbitrary and even 
conflicting, certain belligerents abusing the latitude left them by the 
positive law. This would be a reason for hastening the codification of 
the latter in order to remove the deficiencies and the uncertainties which 
are complained of and which bring about the difficult situation which 
has just been pointed out. 

However, after mature reflection, we believe that we ought to propose 
to you a solution, bold to be sure, but calculated considerably to improve 
the practice of international law. "If generally recognized rules do not 
exist, the court shall decide according to the general principles of justice 
and equity." It is thus called upon to create the law and to take into 
account other principles than those to which the national prize court 
was required to conform, whose decision is assailed by the International 
Court. We are confident that the judges chosen by the Powers will be 
equal to the task which is thus imposed upon them, and that they will 
perform it with moderation and firmness. They will interpret the rules 
of practice in accordance with justice without overthrowing them. A 
fear of their just decisions may mean the exercise of more wisdom by the 
belligerents and the national judges, may lead them to make a more 
serious and conscientious investigation, and prevent the adoption of 
regulations and the rendering of decisions which are too arbitrary. The 
judges of the International Court will not be obliged to render two de- 
cisions contrary to each other by applying successively to two neutral 
vessels seized under the same conditions different regulations established 
by the two belligerents. To sum up, the situation created for the new 
Prize Court will greatly resemble the condition which long existed in the 
courts of countries where the laws, chiefly customary, were still rudimen- 
tary. These courts made law at the same time that they applied it, and 
the decisions constituted precedents, which become an important source 
of the law. The most essential thing is to have judges who inspire 
perfect confidence. If, in order to have a complete set of international 
laws, we were to wait until we had judges to apply it, the event would be 
a prospective one which even the youngest of us could hardly expect to 
see. A scientific society, such as the Institute of International Law, was 
able, by devoting twelve years to the work, to prepare a set of inter- 
national regulations on maritime prizes in which the organization and 
the procedure of the International Court have only a very limited scope. 
The Community of civilized nations is more difficult to set on foot than 
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an association of jurisconsults; it must be subject to other considerations 
or even other prejudices, the reconcilement of which is not so easy as 
that of legal opinions. Let us therefore agree that a court composed of 
eminent judges shall be entrusted with the task of supplying the defi- 
ciencies of positive law until the codification of international law reg- 
ularly undertaken by the governments shall simplify their task. 10 

Let us now examine the two paragraphs of Article 7, previously quoted, 
as officially explained and interpreted by Professor Renault. There 
can be no doubt, and there should be no difference of opinion, that when 
the parties in controversy have settled in advance of the capture the law 
by which its legality is to be tested, by formal convention or other inter- 
national agreement, the proposed court should apply the conventional 
law, because it was recognized or created by the parties for this express 
purpose. It is equally clear that in the absence of an express convention 
or agreement between the parties, the court should apply the rules of 
international law, whether these rules be found in international agree- 
ments to which the nations at large are parties, or whether they are only 
recognized in and evidenced by the practice of nations. But it often 
happens — and this case is covered by Article 7 — that no generally 
recognized rule exists or, what amounts practically to the same thing, 
that the interpretation by one nation of an existing rule or of a rule which 
is claimed to exist differs from the interpretation of another nation. A 
friendly critic of this article, the late Professor Westlake, enumerated 
certain of these differences in the following passage: 

Is the notice of blockade, to which a ship desiring to enter a blockaded 
port is entitled, to be measured by the British or French rules? Is 
conditional contraband to be allowed? Does the declaration of the com- 
mander of a neutral convoy exclude the right of search? These and 
many others are questions on which it cannot be said that any rules are 
generally recognized. 11 

Mr. Westlake pertinently asks if they are to be left to the Inter- 
national Prize Court, "to deal with as if they had never been raised 
before they came before it, as writers belonging to the school of the Law 
of Nature and Nations would have done? Or is it meant that a wholly 

10 Actes et documents, Vol. I, p. 190. 

11 Westlake, International Law, Part 2, pp. 293-294. 
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different class of considerations may be taken into account?" 12 His 
opinion was that the national judgment is that "justice and equity will 
forbid its reversing when it was founded on a view of international rights 
seriously entertained by the state in question, and not ousted by stip- 
ulation or general recognition to the contrary." 13 That is to say, in the 
absence of a conventional or customary rule of international law, the 
national decision should not be reversed by the proposed court on appeal, 
because the national court was clearly within its province in deciding a 
question according to its sense of justice and equity. He recognized that 
such action would lessen the jurisdiction of the proposed court, but he 
was of the opinion that "an international prize court would still have 
great functions to perform and would, in our judgment, be a valuable 
improvement on the present system." u But such a limitation upon the 
jurisdiction of the court is in the teeth of Article 7 and irreconcilable with 
the views of the Conference as above expressed by Mr. Renault when 
he said that the court was to make the law which it professed to inter- 
pret and the judges were to be invested with the functions of an inter- 
national legislature. 

Great Britain, whose delegates to the Conference had proposed the 
solution in question, refused, under the pressure of public opinion, to 
ratify their action, although it is to be presumed that the delegates 
acted at the time under instructions from or with the full concurrence 
of their government; for by ratifying it would have entrusted the rights 
and duties of Great Britain both as a neutral and as a belligerent to a 
court composed of fifteen judges, only two of whom were appointees of 
Great Britain and the United States and who accepted Anglo-American 
practice on these points. That nations in controversy could determine 
the law to be applied by a permanent or temporary tribunal, when the 
law was held to be non-existent or its interpretation doubtful or diver- 
gent, was evident by the Treaty of Washington of May 8, 1871, which 
adopted and prescribed the so-called three rules of Washington for the 
decision of the controversies arising out of the Alabama claims. 

12 Westlake, International Law, Part, 2, p. 294. 

13 Ibid., p. 294. 

14 Ibid., p. 296. 
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THE INTERNATIONAL NAVAL CONFERENCE 

The British Government, therefore, decided to call a Conference of 
leading maritime nations to agree upon rules to determine the law 
"where no generally recognized rule exists," in order to withdraw from 
the court the right conferred upon it by Article 7 of the convention to 
"give judgment in accordance with the general principles of justice and 
equity." On February 27, 1908, Sir Edward Grey, His Majesty's 
Principal Secretary of State for Foreign Affairs, invited Germany, the 
United States, Austria-Hungary, Spain, France, Italy, Japan, Russia, 
and subsequently, by general agreement, Holland, to hold a conference 
in London, in order to reach "an agreement as to what are the generally 
recognized principles of international law, within the meaning of par- 
agraph 2 of Article 7 of the convention, as to those matters wherein the 
practice of nations has varied, and of then formulating the rules which, 
in the absence of special treaty provisions applicable to a particular case, 
the court should observe in dealing with appeals brought before it for 
decision." 

Continuing, the invitation read: 

The questions upon which His Majesty's Government eonsider it to 
be of the greatest importance that an understanding should be reached 
are those as to which divergent rules and principles have been enforced 
in the prize courts of different nations. It is therefore suggested that 
the following questions should constitute the programme of the confer- 
ence: 

(a) Contraband, including the circumstances under which particular 
articles can be considered as contraband; the penalties for their carriage; 
the immunity of a ship from search when under convoy; and the rules 
with regard to compensation where vessels have been seized but have 
been found in fact only to be carrying innocent cargo; 

(b) Blockade, including the questions as to the locality where seizure 
can be effected, and the notice that is necessary before a ship can be 
seized; 

(c) The doctrine of continuous voyage in respect both of contraband 
and of blockade; 

(d) The legality of the destruction of neutral vessels prior to their 
condemnation by a prize court; 

(e) The rules as to neutral ships or persons rendering "unneutral 
service" ("assistance hostile"); 

(f) The legality of the conversion of a merchant-vessel into a war-ship 
on the high seas; 
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(g) The rules as to the transfer of merchant-vessels from a belligerent 
to a neutral flag during or in contemplation of hostilities; 

(h) The question whether the nationality or the domicile of the owner 
should be adopted as the dominant factor in deciding whether property 
is enemy property. 

His Majesty's Government are deeply sensible of the great advantage 
which would arise from the establishment of an International Prize 
Court, but in view of the serious divergences which the discussion at 
The Hague brought to light as to many of the above topics after an 
agreement had practically been reached on the proposals for the creation 
of such a court, it would be difficult, if not impossible, for His Majesty's 
Government to carry the legislation necessary to give effect to the con- 
vention unless they could assure both Houses of the British Parliament 
that some more definite understanding had been reached as to the rules 
by which the new tribunal should be governed. 

If the programme outlined above is concurred in by the government 
to which you are accredited, it would be convenient if, on some subse- 
quent date, as for instance the 1st August, the governments were to 
interchange memoranda setting out concisely what they regard as the 
correct rules of international law on each of the above points, together 
with the authorities on which that view is based. This course would 
greatly facilitate the work of the conference, and materially shorten 
its labours. 15 

The nations invited accepted the invitation, exchanged the desired 
memoranda, and their representatives met at London December 4, 1908, 
and remained in session until February 26, 1909, when the Conference 
adjourned, leaving behind it as a perpetual memorial of its labors the 
Declaration of London. The Conference wisely limited its labors to 
the topics announced in the call, and on six of the eight subjects reached 
acceptable conclusions. Two matters — convoy and the right of visit 
and search — were not specifically mentioned in the program, but were 
so incidental to its subject-matter that they properly find a place in the 
Declaration. 

BLOCKADE 

In discussing blockade, the Conference excluded the so-called pacific 
blockade, a recent comer in international law, but destined, it would 
seem, to stay. The blockade of actual war alone was considered. The 
right of blockade, as laid down in the leading case of the Franciska: — 

16 British parliamentary paper, Miscellaneous, No. 5 (1909), p. xix. 
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is founded not on any general unlimited right to cripple the enemy's 
commerce with neutrals by all means effectual for that purpose, for it 
is admitted on all hands that a neutral has a right to carry on with each 
of the belligerents during war all the trade that was open to him in 
times of peace, subject to the exceptions of trade in contraband goods 
and trade with blockaded ports. Both these exceptions seem founded 
on the same reason, viz., that a neutral has no right to interfere with the 
military operations of a belligerent, either by supplying his enemy with 
materials of war, or by holding intercourse with a place which he has be- 
sieged or blockaded. 16 

But it must not be forgotten that blockade is an extreme right and 
allowed merely for a definite military purpose, namely, to reduce the 
enemy by cutting him off from the outer world. Therefore, blockade 
should be limited to its purpose and should not be extended beyond the 
sphere of military operations, and should, so far as possible, not interfere 
with the legitimate right of neutral trade and commerce. There is 
perhaps no better statement of the belligerent's rights and their neces- 
sary restriction in the interest of neutrals than the following apt state- 
ment of Mr. Cass, when Secretary of State: 

The blockade of an enemy's coast, in order to prevent all intercourse 
with neutrals, even for the most peaceful purpose, is a claim which gains 
no additional strength by an investigation into the foundation on which 
it rests; and the evils which have accompanied its exercise call for an 
efficient remedy. The investment of a place by sea and land with a 
view to its reduction, preventing it from receiving supplies of men and 
material necessary for its defense, is a legitimate mode of prosecuting 
hostilities, which cannot be reasonably objected to so long as war is 
recognized as an arbiter of national disputes. But the blockade of a 
coast, or of commercial positions along it, without any regard to ulterior 
military operations, and with the real design of carrying on a war against 
trade, and from its very nature against the trade of peaceable and 
friendly powers, instead of a war against armed men, is a proceeding 
which it is difficult to reconcile with reason or with the opinions of 
modem times. To watch every creek and river and harbor upon an 
ocean frontier in order to seize and confiscate every vessel with its cargo 
attempting to enter or go out, without any direct effect upon the true 
objects of war, is a mode of conducting hostilities which would find few 
advocates, if now first presented for consideration. 17 

» 10 Moore's Privy Council, 37, 60 (1855). 

" Wharton, International Law Digest, Vol. 3, section 361. 
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A port may be besieged by land or blockaded by water, or may be 
invested by land and water at one and the same time. A very careful 
and authoritative writer, Major General Halleck, has summed up Anglo- 
American practice within the compass of a paragraph: 

Blockades are divided, by English and American publicists, into two 
kinds: (1) A simple or de facto blockade, and (2) a public or govern- 
mental blockade. This is by no means a mere nominal distinction, but 
one that leads to practical consequences of much importance. In cases 
of capture, the rules of evidence which are applicable to one kind of 
blockade, are entirely inapplicable to the other; and what a neutral 
vessel might lawfully do in case of a simple blockade, would be sufficient 
cause for condemnation in case of a governmental blockade. A simple 
or de facto blockade is constituted merely by the fact of an investment, 
and without any necessity of a public notification. As it arises solely 
from facts, it ceases when they terminate; its existence must, therefore, 
in all cases be established by clear and decisive evidence. The burthen 
of proof is thrown upon the captors, and they are bound to show that 
there was an actual blockade at the time of the capture. If the block- 
ading ships were absent from their stations at the time the alleged breach 
occurred, the captors must prove that it was accidental, and not such 
an absence as would dissolve the blockade. A public, or governmental 
blockade, is one where the investment is not only actually established, 
but where also a public notification of the fact is made to neutral Powers 
by the government, or officers of state, declaring the blockade. Such 
notice to a neutral state is presumed to extend to all its subjects; and a 
blockade established by public edict is presumed to continue till a 
public notification of its expiration. Hence the burthen of proof is 
changed, and the captured party is now bound to repel the legal pre- 
sumptions against him by unequivocal evidence. It would, probably, 
not be sufficient for the neutral claimant to prove that the blockading 
squadron was absent, and there Was no actual investment at the time 
the alleged breach took place; he must also prove that it was not an 
accidental and temporary absence, occasioned by storms, but that it 
arose from causes which, by their necessary and legal operation, raised 
the blockade. 18 

As municipal law does not forbid neutral trade with a blockaded port, 
although the law of nations undoubtedly does subject neutral property 
in such a case to capture and confiscation, 19 it is of great importance to 

13 Moore, Digest of International Law, Vol. VII, p. 783, quoting Halleck, Int. 
Law (3d ed. by Baker), Vol. II, p. 186. 

19 "It appears that principle, authority, and usage unite in calling on me to reject 
the new doctrine that, to carry on trade with a blockaded port, is or ought to be a 
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the neutral to know the precise moment when a venture lawful by- 
municipal law becomes illegal by international law. The blockade must 
be legally binding, because it is by virtue of the blockade that neutral 
property becomes liable to seizure; and it is equally obvious that the 
neutral must be taxed with knowledge of the blockade, otherwise we 
have an offense in international law without a criminal intent, and finally 
there must be some act done in furtherance of the intent formed or 
existing to violate the blockade. 

In the language of a great authority, Lord Stowell, whose decisions 
form the Golden Book of prize law, "on the question of blockade three 
things must be proved: (1), the existence of an actual blockade; (2), the 
knowledge of the party; and (3), some act of violation, either by going 
in, or by coming out with a cargo laden after the commencement of 
blockade." M If we add an "attempt" to violate the blockade, the 
definition is as complete and accurate as possible within a few lines. 

The blockade must be actual as distinct from fictitious, maintained 
by a force in position, not by an inhibition on paper, so that the entry is 
blocked and the attempt to enter dangerous. To quote another dis- 
tinguished authority, Sir William Grant, 

The intention to shut up the port should not only be generally made 
known to the vessels navigating the seas in the vicinity, but it was the 
duty of the blockaders to maintain such a force as would be of itself 
sufficient to enforce the blockade. This could only be effected by keep- 
ing a number of vessels on the different stations, so communicating with 
each other as to be able to intercept all vessels attempting to enter the 
ports of the island. 21 

A later admiralty judge has thus expressed himself: 

The maintenance of a blockade must always be a question of degree, — 
of the degree of danger attending the ships going into or leaving a block- 
aded port. Nothing is further from my intention, nor, indeed, more 
opposed to my notions of the Law of Nations, than any relaxation of 
the rule that a blockade must be efficiently maintained; but it is per- 
fectly obvious that no force could bar the entrance to absolute cer- 
tainty; that vessels may get in and get out during the night, or fogs, or 

municipal offense by the law of nations." — Per Dr. Lushington in The Helen, 1865, 
L. R. 1 Ad. & Ecc. 1. 

» The Betsey, 1 C. Robinson (1798). 

>' The Nancy, 1 Acton, 57 (1799). 
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violent winds, or occasional absence; that it is most difficult to judge 
from numbers alone. Hence, I believe that in every case the inquiry has 
been whether the force was competent and present, and if so, the per- 
formance of the duty was presumed; and I think I may safely assert, 
that in no case was a blockade held to be void when the blockading force 
was on the spot or near thereto, on the ground of vessels entering into 
or escaping from the port, where such ingress or egress did not take 
place with the consent of the blockading squadron. 22 

The language of the courts was not always the practice of the admirals, 
and the undoubted right of blockade was perhaps more honored in the 
breach than in the observance. The history of blockade is largely a 
chronicle of abuse. It was easy and therefore of frequent occurrence, 
to announce that on and after such a day certain ports of the enemy, or 
perhaps the whole coast was closed to neutral commerce, and that any 
neutral vessel setting sail for the specified region would be lawful prize. 
It was, however, difficult to make this paper blockade good and effective 
in fact. The Continental wars, springing out of the French Revolution, 
were periods of disorganization in which the armed hand blotted out 
even the semblance of right. Paper blockade was answered by paper 
blockade, until neutral commerce was either driven from the seas, or 
the neutral, harassed beyond endurance by decree and counter-decree, 
and finding embargoes and non-intercourse powerless to redress a series 
of wrongs and outrages, aggravated by impressment of its seamen, 
grasped the sword in self-defense as the only means of maintaining its 
just rights. 

The fictitious blockades proclaimed by Great Britain and made the 
pretext for violating the commerce of neutral nations have been one of 
the greatest abuses ever committed on the high seas. During the late 
war they were carried to an extravagance which would have been ridic- 
ulous, if in their effects they had not inflicted such serious and extensive 
injuries on neutral nations. Ports were proclaimed in a state of block- 
ade previous to the arrival of any force at them, were considered in that 
state without regard to intermissions in the presence of the blockading 
force and the proclamations left in operation after its final departure; 
the British cruisers during the whole time seizing every vessel bound to 
such ports, at whatever distance from them, and the British prize courts 
pronouncing condemnations wherever a knowledge of the proclamation 
at the time of sailing could be presumed, although it might afterwards 

22 Per Dr. Lushington in The Franeiska, 2 Spinka, Ecclesiastical and Admiralty 
Reports (1855), 113, 128. 
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be known that no real blockade existed. The whole scene was a perfect 
mockery in which fact was sacrificed to form and right to power and 
plunder. The United States were among the greatest sufferers; and 
would have been still more so, if redress for some of the spoliations pro- 
ceeding from this source had not fallen within the provisions of an arti- 
cle in the Treaty of 1794. 23 

The abuse of the system led the Congress of Paris in 1856 to declare 
that "blockades in order to be binding, must be effective; that is to say, 
maintained by a force sufficient really to prohibit access to the enemy's 
coast." But the Declaration of Paris, in proclaiming effectiveness as a 
requirement of international law, left untouched and unsolved other and 
necessary parts of the problem. How is the effective blockade to be 
declared to the neutral nations and brought to the actual or constructive 
notice of the neutral shipper? Is the effective blockade violated by an 
attempt in the teeth of the blockading squadron, or is the intent to 
violate the blockade formed many miles distant in the home port suffi- 
ciently manifested to permit capture upon the high seas before an actual 
attempt has been made to break the blockade and enter the port? Is 
the ultimate destination of the cargo, as in the case of contraband, 
determinative, so that transfer of cargo at a neutral port is without 
legal effect, provided the ultimate intent be to violate the blockade? 
Does the blockade when officially announced and proclaimed continue 
until it is officially removed, irrespective of the fact that the blockade 
has in fact ceased to exist? 

These and other important questions were not settled by the Declara- 
tion of Paris. Their settlement was thus left to the municipal law of the 
various states, and cases arising under them have destroyed commerce, 
annoyed and embarrassed foreign offices, and after years of negotiation 
have found their way to mixed commissions for arbitration and settle- 
ment. 24 

These are questions worthy of a conference to promote peace by re- 
moving grounds of controversy. The Russian program for the Second 
Hague Conference enumerated blockade among the subjects for con- 
sideration, and the Fourth Commission undertook the settlement of 

23 Moore's International Law Digest, Vol. VII, p. 797. 

24 For the practice of the United States, see Moore's International Law Digest, 
Vol. VII, pp. 780-868. 
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the question without reaching agreement. Indeed, its failure was more 
marked and pitiable than in contraband. The underlying reason was, 
however, the same: the conflict of neutral and belligerent interests. 
The blockade of southern ports during the Civil War, the seizure and 
confiscation of vessels and their cargo before the port was reached, the 
extension of the doctrine of continuous voyage to blockade, isolated the 
South and made its collapse on the field of battle a mere question of 
time. It is true that American theory and practice caused suffering to 
neutral nations, and either swept neutral commerce from the seas, or 
subjected it to visit and search, but the success of military operations 
involving, it may be, national existence, either required or justified it. 
Great Britain and the United States, for Anglo-American jurisprudence 
speaks the same language, were unwilling to accept the theory of the 
Continent, which permits a neutral to approach the blockaded port and 
requires the belligerent to note upon the papers of the blockade runner a 
warning not to attempt the offense, and adjourn capture until the vessel 
thus warned should attempt to enter the port. The Anglo-American 
practice is severe; but, supposing that the right of blockade is permitted 
and recognized, there seems no reason why a belligerent should permit, 
if the blockade is effective, neutral vessels to hover in the presence of 
a blockaded port, awaiting opportunity to steal into port during cover 
of fog and stress of weather, or during the temporary or accidental 
absence of a vessel or squadron. 

After this statement of Anglo-American theory and practice of block- 
ade, we are prepared to examine the provisions of the Declaration in 
order to see how far it codified admitted usage and solved the difficulties 
with which the subject has heretofore bristled. Its first article uses the 
term in the large and unrestricted sense of the word: "A blockade must 
not extend beyond the ports and coasts belonging to or occupied by the 
enemy, but within these limits the belligerent is free to exercise the 
right which war gives him." In the 18th Article the limitations upon 
blockade are briefly and adequately stated: "The blockading forces 
must not bar access to neutral ports or coasts." The second article is a 
restatement of the Declaration of Paris: 

In accordance with the Declaration of Paris of 1856, a blockade, in 
order to be binding, must be effective, that is to say, it must be main- 
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tained by a force sufficient really to prevent access to the enemy coast- 
line. 

But this statement does not carry us any considerable distance, for 
it corrects the abuse of the paper blockade without in any way defining 
effectiveness. The Declaration of Paris has been universally accepted 
without producing uniformity, and the Anglo-American and Conti- 
nental systems have opposed each other after as before the Declaration. 

The next article marks a distinct advance, stating, as it does, that 
"the question whether a blockade is effective or not is a question of 
fact." Thus considered, it is a matter of no moment whether the block- 
ading force is a squadron or a single vessel; whether it is stationed off 
the entrance to the harbor or is well out at sea. The ability to close the 
port to commerce is the test. This has always been Anglo-American 
doctrine, although it has been questioned, refined and disputed by 
nations which have never made a blockade and by writers familiar with 
theory but lacking in practice and experience. 

Articles 4 and 5 are merely declaratory of existing usage, providing 
that temporary withdrawal of the blockading squadron due to stress of 
weather does not raise the blockade and that the blockade must be 
applied impartially. Thus, in the case of the Frederick Molke, Lord 
Stowell, then Sir William Scott, said: 

It is not an accidental absence of the blockading force, nor the cir- 
cumstance of being blown off by wind (if the suspension, and the reason 
of the suspension are known), that will be sufficient in law to remove a 
blockade. 25 

And in the case of the Columbia, decided the next year, the same great 
authority said: 

The blockade was to be considered as legally existing, although the 
winds did occasionally blow off the blockading squadron. It was an ac- 
cidental chance which must take place in every blockade: but the block- 
ade is not therefore suspended. The contrary is laid down in all books of 
authority; and the law considers an attempt to take advantage of such 
an accidental removal, as an attempt to break the blockade, and as a 
mere fraud. 26 

a 5 1 C. Eobinson, 86-87. 
*IMd., 154-156. 
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In the case of the Franciska, in the lower court, Dr. Lushington held 
impartiality of treatment to be an essential, saying: 

I apprehend the law to be, that when a blockade has been established 
by notification, or de facto, for so long a space of time that all neutral 
nations must be taken to be cognizant thereof, it is not legally competent 
to the blockading squadron to allow ingress or egress at their pleasure, 
and that if they do so, the blockade cannot be enforced against other 
neutral vessels. 27 

It is likewise to be inferred that Articles 6 and 7— ^allowing a warship 
to enter and to leave a blockaded port (Article 6), and the permission 
in distress accorded to a neutral vessel to enter and to leave a blockaded 
port, provided that it has neither discharged nor shipped cargo in such 
port (Article 7) — will be impartially applied to neutral warships and 
merchantmen in distress. The articles are permissive, not mandatory, 
and everything must depend upon the discretion of the commander. 
The slightest suspicion of bad faith will be fatal, and a neutral warship 
giving information or aid to the port, or a merchant vessel violating the 
terms of permission by discharging or shipping cargo, will find no favor 
at the hands of an energetic and competent commander. 

The Declaration now passes from generalities admitted or acceptable 
as prerequisites of an effective blockade, and specifies that blockade, to 
be binding, must be declared in accordance with Article 9 and notified 
in accordance with Articles 11 and 12. 

The declaration may be made by the blockading power or by naval 
authorities acting in its name and must specify: (1) Date when the 
blockade begins; (2) The geographical limits of the coastline under 
blockade; (3) The period within which neutral vessels may come out. 
These provisions are eminently reasonable, leaving to the belligerent 
liberty of action, but requiring a clear and detailed statement of intent. 
The failure to comply with them violates the Declaration and frees the 
neutral vessel leaving the port from seizure or capture (Articles 10 
and 16). 

It is not enough, however, to form an intent or even to declare it; it 
must be notified, in order to tax neutrals with knowledge of the blockade. 
Article 11 provides for a twofold notification: First, a notification to 

» The Franciska, 2 Spinks, 113, pp. 126-127. 



THE DECLARATION OF LONDON OF FEBRUARY 26, 1909 295 

neutrals through diplomatic channels; Second, a notification to the 
local authorities who in turn notify as soon as possible the foreign con- 
sular officers at the port. Diplomatic notice taxes the subjects or citi- 
zens with constructive knowledge of the blockade, and the notification 
to the local authorities gives actual knowledge of the blockade. As in 
the case of the declaration and with its notification, a failure to comply 
with either of the provisions violates the blockade. The rule is simple, 
precise and reasonable. 

If we examine the requirements of the declaration of blockade we see 
that it applies to a particular blockade within specified limits. There- 
fore, any extension is in reality a new blockade pro tanto, and must be 
declared and notified, to be binding. (Article 12.) In the same way any 
restriction of the blockade should be notified because a modification is, 
properly speaking, a new blockade, but notification in this instance can 
only be of interest to the neutral as increasing his rights. In the same 
way, the notification of the voluntary raising of a blockade operates to 
his advantage. If there is no notification in either case, neutral vessels 
are exempt from seizure, although they have a guilty intent; but it is 
little less than bad faith on the part of the belligerent not to notify the 
neutral at once of the raising of a blockade or of the renewal of restric- 
tion. It is therefore eminently proper that the convention requires no- 
tice. It will be observed that only voluntary withdrawal requires notifi- 
cation. It is to be presumed that the victor will cheerfully and promptly 
notify an involuntary withdrawal. 

The Conference was particular to require a declaration and its notifi- 
cation, because capture and condemnation depend upon actual or pre- 
sumed knowledge of the existence of the blockade (Article 14). Of 
actual knowledge, nothing need be said. A vessel not actually notified 
is presumed to know of the blockade, if it left a neutral port after noti- 
fication to the neutral in whose country the port is situated, provided, 
however, that the notification was made in sufficient time to be pub- 
lished or otherwise made known by the neutral. This is a question of 
fact and the onus is upon the vessel to justify its ignorance (Article 15). 

It may happen, however, that a vessel has neither actual nor pre- 
sumptive notice and, as knowledge is a prerequisite to capture, notice 
must be given the vessel by the blockading squadron and entered upon 
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its books. Thereafter it is taxed with knowledge and an attempt to 
enter the blockaded port properly subjects the vessel to forfeiture. In 
the same way a failure to notify the local authorities and to limit a time 
within which the neutral may depart, frees the vessel leaving port from 
the penalty of seizure and condemnation; for, although it may know of 
the existence of the blockade, it has a conventional right, under Arti- 
cle 16, to depart without molestation. A failure to communicate the 
limit of time is in reality a failure to notify and is assimilated to it (Ar- 
ticle 16). 

In reference to Anglo-American practice, it may be said that a block- 
ade de facto is good in law without notification (The Franciska, on ap- 
peal, 10 Moore, Privy Council, 46) ; but, as has been said by a very high 
authority, "in practice, notification of some sort is always given." 28 
According to the Continental view, special notice was necessary in the 
case of every vessel attempting to enter a blockaded port. French 
practice also required general notification and a declaration addressed 
to the local authorities. On the other hand, the British rule accepted 
as sufficient notice what may be called general notoriety (The Franciska, 
Spinks, 113). It will be seen that both the Continental view and the 
British rule are replaced by these provisions of the Declaration of Lon- 
don, and the requirement of notification to the local authorities super- 
sedes the American and British rule that the fact of blockade, so far as 
it exists, is in itself sufficient notice to vessels already in port. On this 
point an authority may be cited, though it seems hardly necessary. 
Thus, in the case of the Vrouw Judith, decided in 1799, Sir William 
Scott said: 

It is certainly necessary that a blockade should be intimated to neu- 
tral merchants in some way or other. It may be notified in a public and 
solemn manner, by declaration to foreign governments; and this mode 
would always be most desirable, although it is sometimes omitted in 
practice : but it may commence also de facto, by a blockading force giv- 
ing notice on the spot to those who come from a distance, and who may 
therefore be ignorant of the fact. Vessels going in are, in that case, en- 
titled to a notice before they can be justly liable to the consequences of 
breaking the blockade; but I take it to be quite otherwise with vessels 
coming out of the port which is the object of blockade; there no notice 

28 Hall's International Law, 4th edition, p. 722. 
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is necessary, after the blockade has existed de facto for any length of 
time; the continued fact is itself a sufficient notice: it is impossible for 
those within to be ignorant of the forcible suspension of their commerce: 
the notoriety of the thing supersedes the necessity of particular notice 
to each ship. 29 

So far the liability to capture has been mentioned for breach of 
blockade without specifying the locality of capture. Anglo-American 
practice permits capture between the port of departure, or rather three 
miles therefrom, and the blockaded port, while, on the other hand, 
Continental jurists, rather than practice, for England and the United 
States have supplied the precedents, insist that capture be limited to 
the actual physical breach of blockade. The acceptance of the Continen- 
tal view would seriously impair the efficiency of the blockade, for the 
vessel destined to a blockaded port is violating blockade. And yet the 
offense does not lie wholly in the intent, for it is the intent coupled with 
the act that justifies capture. Logically, the vessel should be taken in 
the act; practically this would permit a vessel to lie in wait for an op- 
portunity to run the blockade. A compromise was here possible, 
namely, to permit capture "within the area of the operations of the 
warships detailed to render the blockade effective " (Article 17). 

But in this provision of Article 17 everything depends upon the def- 
inition of the area of operations. As this area is not denned by the 
convention and is practically left to the determination of the belligerent, 
it is evident that the compromise is based upon Anglo-American prac- 
tice, as appears from the following official explanation: 

When a government decides to undertake blockading operations 
against some part of the enemy coast it details a certain number of 
warships to take part in the blockade, and intrusts the command to an 
officer whose duty is to use them for the purpose of making the blockade 
effective. The commander of the naval force thus formed posts the 
ships at his disposal according to the line of the coast and the geograph- 
ical position of the blockaded places, and instructs each ship as to the 
part which she has to play, and especially as to the zone which she is to 
watch. All the zones watched taken together, and so organized as to 
make the blockade effective, form the area of operations of the block- 
ading naval force. 

The area of operations so constituted is intimately connected with 

«1C. Robinson, 152. 
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the effectiveness of the blockade, and also with the number of ships em- 
ployed on it. 

Cases may occur in which a single ship will be enough to keep a block- 
ade effective, — for instance, at the entrance of a port, or at the mouth 
of a river with a small estuary, so long as circumstances allow the block- 
ading ship to stay near enough to the entrance. In that case the area of 
operations is itself near the coast. But, on the other hand, if circum- 
stances force her to remain far off, one ship may not be enough to secure 
effectiveness, and to maintain this she will then have to be supported 
by others. From this cause the area of operations becomes wider, and 
extends further from the coast. It may therefore vary with circum- 
stances, and with the number of blockading ships, but it will always be 
limited by the condition that effectiveness must be assured. 

It does not seem possible to fix the limits of the area of operations in 
definite figures, any more than to fix beforehand and definitely the num- 
ber of ships necessary to assure the effectiveness of any blockade. 
These points must be settled according to circumstances in each par- 
ticular case of a blockade. This might perhaps be done at the time of 
making the declaration. 

It is clear that a blockade will not be established in the same way on 
a defenceless coast as on one possessing all modern means of defence. 
In the latter case there could be no question of enforcing a rule such as 
that which formerly required that ships should be stationary and suffi- 
ciently close to the blockaded places; the position would be too danger- 
ous for the ships of the blockading force which, besides, now possess more 
powerful means of watching effectively a much wider zone than formerly. 

The area of operations of a blockading naval force may be rather 
wide, but as it depends on the number of ships contributing to the effect- 
iveness of the blockade, and is always limited by the condition that it 
should be effective, it will never reach distant seas where merchant 
vessels sail which are, perhaps, making for the blockaded ports, but 
whose destination is contingent on the changes which circumstances may 
produce in the blockade during their voyage. To sum up, the idea of the 
area of operations joined with that of effectiveness, as we have tried to 
define it, that is to say, including the zone of operations of the blockad- 
ing forces, allows the belligerent effectively to exercise the right of 
blockade which he admittedly possesses and, on the other hand, saves 
neutrals from exposure to the drawbacks of blockade at a great distance, 
while it leaves them free to run the risk which they knowingly incur by 
approaching points to which access is forbidden by the belligerent. 30 

So far it is presumed that the actual is also the ultimate destination 
of ship and cargo; but it is familiar practice to disguise ultimate destina- 

30 Correspondence and Documents respecting the International Naval Conference, 
held in London, Dec. 1908-Feb. 1909. Miscellaneous No. 4 (1909), pp. 41-42; 
Treaties, Conventions, etc., Vol. 3 (Charles), p. 293. 
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tion by the interposition of a neutral port. The ostensible venture is 
thus between two neutral ports and is as such permissible. But if the 
intent be to transship the cargo at the neutral port and force the block- 
ade at a later period under favorable circumstances, it would appear that 
a fraud has been committed upon the belligerent such as to justify cap- 
ture and confiscation. Though broken in fact, the voyage is continuous, 
and freedom from capture in such a case is to sacrifice substance to form. 
During the Civil War, Nassau, a struggling village of the Bahama Is- 
lands within easy distance of the blockaded ports of the Confederate 
States, became, through the activity of merchants and traders interested 
in blockade running, a large and flourishing city. Its prosperity, based 
upon fraud and bad faith, passed with the war and it is today what it 
would have been in the sixties but for the war. 31 The United States, 
however, in a spirit of compromise and for the sake of unanimity, 
yielded, in Article 19, the doctrine of continuous voyage, in so far as it 
applied to blockade. The adoption of the Anglo-American theory of 
blockade and the permissibility of capture within "the area of opera- 
tions" will, however, probably render the concession more specious than 
real. Even if this should be the case, the concession deserves special 
mention, as it is the renunciation of an historic and national doctrine, 
and nations are even less inclined than individuals to renounce a cher- 
ished doctrine under pressure, even although the general good suggests 
or requires it. The desire to save one's face is an international as well as 
an individual doctrine. 

Article 20 is another surrender, this time, however, of a time-honored 
Anglo-American practice, for the extension of the doctrine of continuous 
voyage to blockade may be considered American rather than British 
practice. In the present instance the English-speaking countries agreed, 
contrary to previous practice, that the vessel which has broken the block- 
ade is only liable to capture as long as it is pursued by a ship of the block- 

81 In the leading case on the subject, The Springbok, 5 Wallace (1866), 1, it was 
evident from the ship's papers and other documentary evidence that the cargo, 
ostensibly for Nassau in the Bahama Islands, was to be transshipped from this point 
to a blockaded port of the Confederate States. The cargo was condemned. A claim 
for its value came before the British and American Claims Commission, under the 
Treaty of 1871, but was unanimously rejected (4 Moore's International Arbitra- 
tions, pp. 3928-3935). 
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ading force. As, however, the area of operations is large, the area of 
capture is wide and it is to be presumed that the lighter craft of the 
belligerent will lack neither zeal nor efficiency. 

In the case of the Frederick Molke (1798), Sir William Scott, speaking 
of contraband and blockade, stated the reasons which led to a different 
treatment. Thus: 

It is said, that this was a new transaction, and that we have no right 
to look back to the delinquency of the former voyage; and a reference 
is made on this point to the law of contraband, where the penalty does 
not attach on the returned voyage. But is there that analogy between 
the two cases, which should make the law of one necessarily or in reason 
applicable to the other also? I cannot think that there is such an affinity 
between them. There is this essential difference, that in contraband, 
the offence is deposited with the cargo; whilst in such a case as this, it 
is continued and renewed in the subsequent conduct of the ship. 32 

In the case of the Welvaart Van Pillaw, decided a year later, the same 
eminent judge said: 

Another circumstance on which exemption is prayed, is, that she had 
escaped the interior circumvallation, if I may so call it, that she had 
advanced some way on her voyage, and therefore that she had in some 
degree made her escape from the penalties. I cannot accede to that ar- 
gument; if the principle is found, that a neutral vessel is not at liberty to 
come out of a blockaded port with a cargo, I know no other natural 
termination of the offence but the end of that voyage. It would be 
ridiculous to say, if you can but get past the blockading force, you are 
free: this would be a most absurd application of the principle. If that 
is found, it must be carried to the extent that I have mentioned; for I 
see no other point at which it can be terminated. Being of opinion that 
the principle is found, I shall hold, that if a ship, that has broken a 
blockade, is taken in any part of that voyage, she is taken in delicto, and 
subject to confiscation. 33 

And in the case of the General Hamilton, decided in 1805, Sir William 
Scott stated the rule and applied it under exceptional circumstances: 

Another distinction is, that the vessel had terminated her voyage, 
and therefore that the penalty would no longer attach. It is true, that 
she had been driven into a port of this country by stress of weather; but 
that is not described by the master as forming any part of the original 
destination, which is represented to have been New Orleans. It is im- 



32 1 C. Robinson, 86, p. 87. 
" 2 C Robinson, 128, p. 130. 
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possible to consider this accident as any discontinuance of the voyage, 
or as a defeazance of the penalty which has been incurred. 34 

In the instructions to the British delegates it is stated that "according 
to the British theory the vessel would remain liable to pursuit and 
capture until she reached the terminal point of her homeward voyage. 
The opposing school holds that the right to pursue and capture ceases 
when the pursuit has been abandoned." 35 

The final article of the chapter is declaratory: 

Article 21. A vessel found guilty of breach of blockade is liable to 
condemnation. The cargo is also condemned, unless it is proved that 
at the time of the shipment of the goods the shipper neither knew nor 
could have known of the intention to break the blockade. 

According to British law, to quote a leading case, "the owners of the 
cargo are concluded by the illegal act of the master, though it may have 
been done without their privity and even contrary to their wishes." w In 
the much earlier case of the Mercurius (1 C. Robinson, 80), decided in 
1798, Lord Stowell appeared to hold that a violation of blockade by the 
master affected the ship, but not the cargo, unless it was the property of 
the same owner, or unless the owner was cognizant of the intended viola- 
tion; "but the subsequent cases, to quote again from the Panaghia 
Rhomba, decided in 1858," appear to have carried the rule much further, 
and to have established, that when the blockade was known, or might 
have been known, to the owners of the cargo at the time when the ship- 
ment was made, and they might, therefore, by possibility be privy to an 
intention of violating the blockade, such privity shall be assumed as an 
irresistible inference of law, and it shall not be competent to them to re- 
but it by evidence; that in cases of blockade, for the purpose of affecting 
the cargo with the rights of the belligerent, the master shall be treated as 
the agent for the cargo as well as for the ship." 37 Article 21 changes the 

" 6 C. Robinson, 61, p. 62. 

86 Parliamentary Papers, Miscellaneous No. 4 (1909), pp. 25-27. 

» 12 Moore P. C. 168 (1858), at page 184. 

37 12 Moore P. C, 168, p. 186. The cases referred to as establishing the rule are 
the following decisions by Lord Stowell: The Alexander, 4 C. Robinson, 93 (1801); 
The Adonis, 5 C. Robinson, 256 (1804) ; The Exchange, Edwards, 39 (1808) ; The James 
Cook, Edwards, 261 (1810). 
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presumption and the practice based upon it. The cargo is still liable to 
condemnation, but the shipper is allowed to show as a fact that he 
"neither knew nor could have known of the intention to break the block- 
ade at the time of the shipment." 

Such, in brief, are the provisions of the Declaration of London dealing 
with blockade, its declaration, extent, and effectiveness, and the penalties 
imposed for their violation. An objection made to the ratification of the 
Prize Court Convention was, as stated by Mr. Westlake, the difference 
between English and Continental practice in the matter of blockade. 
It is believed that no serious criticism can be made of these articles. 
The requirements imposed by Continental theory and practice were 
modified to enable the Governments of Great Britain and the United 
States to accept them and, in turn, both Great Britain and the United 
States yielded practices and prepossessions which had perhaps an 
historical value rather than a present importance. The provisions of the 
chapter dealing with blockade seem to be reasonable in their terms and 
effects, fair to belligerents and neutrals, supposing that enemy ports are 
to be blockaded and neutrals prevented from trading with them as in 
times of peace, and so clear and precise, except perhaps in the matter of 
the area of pursuit and capture of blockade runners, as to make the 
rights and duties alike of belligerents and neutrals certain and known in 
advance of hostilities. No serious or insurmountable objection to their 
acceptance has been stated. 

CONTRABAND 

Such does not seem, however, to be the case with the chapter dealing 
with contraband, although it is believed that criticism is either unfounded 
or that the objections are more specious than real. The general treat- 
ment of contraband and its threefold division by Grotius still remain, 
says Hall, the natural framework of the subject. For this reason the text 
of Grotius, and an approval of it from an authoritative judgment of the 
Supreme Court of the United States, are quoted before taking up the 
articles of the Declaration of London dealing with the matter of con- 
traband. 

First, of Grotius, who says in the fifth chapter of the third book of his 
immortal work on international law: 
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But the question often arises, what is lawful against those who are 
not enemies, or will not allow themselves to be so called, but who provide 
our enemies with supplies of various kinds? This has been a point 
sharply contested, both anciently and recently; one party defending 
the rigorous rights of war, the other, the freedom of commerce. 

In the first place, we must make a distinction as to the things supplied. 
For there are some articles of supply which are useful in war only, as 
arms; others which are of no use in war, but are only luxuries; others 
which are useful both in war and out of war, as money, provisions, ships 
and their furniture. In matters of the first kind, that is true which 
Amalasuintha said to Justinian, that they are of the party of the enemy 
who supply him with what is necessary in war. The second class of 
objects is not a matter of complaint. * * * 

In the third class, objects of ambiguous use, the state of the war is to 
be considered. For if I cannot defend myself except by intercepting 
what is sent, necessity as elsewhere explained, gives us a right to inter- 
cept it, but under the obligation of restitution, except there be cause to 
the contrary. If the supplies sent impede the exaction of my rights, and 
if he who sends them may know this; as if I were besieging a town, or 
blockading a port, and if surrender or peace were expected; he will be 
bound to me for damages. 38 

How thoroughly the passages quoted from Grotius express the theory 
and practice of the United States will appear from the following excerpt 
from the judgment of Chief Justice Chase in the case of the Peterhoff 
(1866, 5 Wallace, 28, 58) arising out of the war between the States. 

The classification of goods as contraband or not contraband has much 
perplexed text-writers and jurists. A strictly accurate and satisfactory 
classification is perhaps impracticable; but that which is best supported 
by American and English decisions may be said to divide all merchandise 
into three classes. Of these three classes, the first consists of articles 
manufactured and primarily and ordinarily used for military purposes 
in time of war; the second, of articles which may be and are used for 
purposes of war or peace, according to circumstances; and the third, of 
articles exclusively used for peaceful purposes. Merchandise of the first 
class, destined to a belligerent country or places occupied by the army 
or navy of a belligerent, is always contraband; merchandise of the second 
class is contraband only when actually destined to the military or naval 
use of a belligerent; while merchandise of the third class is not contraband 
at all, though liable to seizure and condemnation for violation of blockade 
or siege. 

It is to be noted that contraband is neutral property, and, as distin- 
guished from enemy property, is not liable to seizure and confiscation 
38 De Jure Belli ac Pacis, lib. iii, c. i., § 5. 
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unless exclusively or properly susceptible of warlike use, and its ship- 
ment to the enemy enables him to prosecute and continue the war. 
Trade in contraband is not forbidden by international law to the neutral 
subject or citizen, but its unneutral character is so far recognized that 
the belligerent may intercept and confiscate it. The trade is thus per- 
mitted, but subject to the risk of the shipper. The gist of the offense is 
the injury to the belligerent from the nature of the goods conveyed. 
Therefore, the vessel is conducted to a port of the captor where the 
articles of contraband are duly condemned, that is confiscated, but the 
vessel is liberated with loss of time, freight and expenses. If, however, 
the vessel is privy to the transaction, or if vessel and cargo belong to 
the same owners, vessel and cargo share the same fate. Innocent articles 
on board are known by the company they keep, but "escape from the 
contagion of contraband" to quote Lord Stowell, "if the property of a 
different owner." M 

With the deposit of the articles at the port of destination, the transac- 
tion is completed, and the vessel has been purged, as it were, of the 
offense. There is nothing to intercept and neither the proceeds of sale 
can be touched nor the vessel seized. 40 

It is thus seen that the injury to the belligerent consists in delivering 
the goods to the enemy port and this he is permitted to prevent. The 
question naturally arises as to when the attempt begins so that the 
belligerent may intervene. Anglo-American practice answers, the 
moment the vessel leaves territorial waters and reaches the high seas 
bent upon its hostile destination. The intent to transport the contra- 
band, coupled with the actual transportation, are sufficient. It follows, 
therefore, that the original intent is not changed by touching at a neutral 
port, or even by transshipping the cargo in furtherance of the intent. 
The voyage is a unit, it is continuous in law though broken in fact. 
And the penalty is imposed irrespective of accidental circumstances, or 
attempt by transshipment to disguise the transaction. 

From this brief outline it is apparent that the interests of neutrals 
and belligerent clash. It is at once obvious, as Grotius pointed out well- 
nigh three centuries ago, that the world is divided in opinion, "one party 

38 The Stoat Embden, 1 C. Rob. 31 (1798). 
« The Imina, 3 C. Rob. 167 (1800). 
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defending the rigorous rights of war, the other, the freedom of com- 
merce." Neutrals naturally resent the delay and inconvenience to 
which the commerce of their citizens or subjects is subjected by the visit 
and search, capture and confiscation by the forces of either belligerent, 
simply because two or more nations are minded to break the peace with 
or without reason. The uncertainty of the subject — for articles are 
added to the lists of absolute and relative contraband, not as the result 
of general agreement, but to suit the selfish interest or supposed con- 
veniences of the belligerent — works a hardship on innocent shipments. 
It should not be forgotten that war creates a market not only for ab- 
solute contraband but for articles susceptible of an innocent as well as 
questionable use, and it seems as illogical as unreasonable that bellig- 
erents should destroy a market which their resort to arms has created. 
On the other hand, a free and untrammeled commerce in war materials 
and in articles capable of warlike use does supply belligerents with the 
sinews of war and thus tends to influence it; in rare and isolated cases, to 
prolong it. But men of affairs are impartial: they will supply either 
belligerent or both for profit. National sentiment may prefer one 
belligerent to the other, but there is proverbially no friendship in busi- 
ness. Trade seeks its market. It may be that one belligerent offers a 
better opportunity; that geography and local situations play an unequal 
part, but that is the affair of the belligerent not of the neutral. 

As the interdependence of nations is as marked, though not so pro- 
nounced, as their independence, and as the conflict between two in- 
volves directly or indirectly all members of the family of nations, it 
seems only just and reasonable that what concerns all should be settled 
by all, and that neither belligerent nor neutral should determine the 
matter for the other. The nations in conference should take measures in 
behalf of all, without overlooking, yet without giving undue weight, to 
special interests. 

The question of contraband was discussed at great length at the 
Second Hague Peace Conference, which, however, was unable to agree 
upon this very important subject affecting neutral trade as well as 
belligerent activity, although a list of commodities of the class known 
as absolute contraband was framed, acceptable to the committee of 
examination which had the matter in charge. As was the case with 
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blockade, which was also considered by the Hague Conference without 
reaching an agreement, matters of contraband were left unsettled, and 
under Article 7 of the Prize Court Convention were remitted for defini- 
tion to the proposed court, thus investing it with the power to decide 
authoritatively and without appeal questions of a very delicate and far- 
reaching importance, which the Hague Conference itself, composed of 
representatives of the Powers recognizing and applying international 
law in their foreign relations, could neither define nor compromise in a 
manner to meet with general approval. It should be said, before entering 
into details, that Great Britain, which had hitherto stood for very 
extensive rights in the matter of contraband, astonished the Second 
Hague Conference by proposing to abolish contraband "in case of war 
between the Powers signing a convention to this end," so as "to lessen 
the difficulties suffered by neutrals in case of war," and to limit the right 
of visit and search to the establishment of the neutral character of the 
merchant vessel. 41 

Although this proposition met with very general favor, and an absolute 
majority of the Conference voted for it, 42 nevertheless the opposition 
of the larger Powers prevented its acceptance by the Conference, and 
it is a matter of interest to note in this connection that Great Britain did 
not renew its proposal at the London Conference. 

If it be asked why a project which secured an absolute majority of 
the states represented at the Second Hague Conference did not form the 
basis of a convention to be signed by the Powers in its favor, the answer 
is that an international conference adopts the principle of unanimity, 
instead of the principle of majorities which obtains in parliaments, for 
the reason that the states forming the society of nations are regarded as 

41 Deuxiime Conference de la Paix, Actes et Documents, Vol. 3, 4th Commission, 
first session, p. 742. 

42 The following 26 states voted for the British proposition: Argentine, Austria- 
Hungary, Belgium, Brazil, Bulgaria, Chile, China, Cuba, Denmark, Santo Domingo, 
Spain, Great Britain, Greece, Italy, Mexico, Norway, Paraguay, Holland, Peru, 
Persia, Portugal, Salvador, Servia, Siam, Sweden, Switzerland. 

The following 5 states voted against it: Germany, United States, France, Mon- 
tenegro, Russia. 

The following 4 states abstained from voting: Japan, Panama, Roumania, Turkey. 
(Deuxieme Conf. de la Paix, Actes et Documents, Vol. 1, p. 259, note 5.) 
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equals 43 and are neither controlled nor coerced by majorities, although 
they are no doubt influenced by them, and it should be said in this 
connection that, although as a matter of law states are regarded as 
legally equal, the influence of states depending on other elements than 
those of law is not and cannot be equal. The opposition, therefore, of one 
or more of the great Powers is fatal to a proposition, and the formal re- 
jection of the British proposition by such states as Germany, France, 
Russia and the United States rendered further discussion of it at the 
Conference futile. The law of contraband was therefore considered 
as one to be retained in the practice of nations and, as previously 
stated, the committee of examination agreed upon a proposition which, 
introduced at the London Conference, became Article 22. This article 
deals with absolute contraband; Article 24 of the Declaration deals with 
conditional contraband. As these two articles are very important and 
have been the subject of much discussion — especially the latter of the 
two, — it is necessary to quote their exact text: 

Article 22 

The following articles may, without notice, be treated as contraband 
of war, under the name of absolute contraband: 

(1) Arms of all kinds, including arms for sporting purposes, and their 
distinctive component parts. 

(2) Projectiles, charges, and cartridges of all kinds, and their dis- 
tinctive component parts. 

(3) Powder and explosives specially prepared for use in war. 

43 Equality as a legal consideration of the law of nations has perhaps never been 
more clearly stated than in the following passage from the judgment of Chief Justice 
Marshall, speaking for the Supreme Court of the United States in the case of the 
Antelope, decided in 1825: 

"In this commerce slave trade thus sanctioned by universal assent, every nation 
had an equal right to engage. How is his right to be lost? Each may renounce it for 
its own people; but can this renunciation affect others? 

"No principle of general law is more universally acknowledged than the perfect 
equality of nations. Russia and Geneva have equal rights. It results from this 
equality that no one can rightfully impose a rule on another. Each legislates for it- 
self, but its legislation can operate on itself alone. A right, then, which is vested in 
all by the consent of all, can be divested only by consent; and this trade, in which all 
have participated, must remain lawful to those who cannot be induced to relinquish 
it. As no nation can prescribe a rule for others, none can make a law of nations; and 
this traffic remains lawful to those whose governments have not forbidden it " (The 
Antelope, 1825, 10 Wheaton, 66, 122). 
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(4) Gun mountings, limber boxes, limbers, military wagons, field 
forges, and their distinctive component parts. 

(5) Clothing and equipment of a distinctively military character. 

(6) All kinds of harness of a distinctively military character. 

(7) Saddle, draught, and pack animals suitable for use in war. 

(8) Articles of camp equipment, and their distinctive component 
parts. 

(9) Armor plates. 

(10) Warships, including boats, and their distinctive component 
parts of such a nature that they can only be used on a vessel of war. 

(11) Implements and apparatus designed exclusively for the manufac- 
ture of munitions of war, for the manufacture or repair of arms, or war 
material for use on land or sea. 

Article 24 

The following articles, susceptible of use in war as well as for purposes 
of peace, may, without notice, be treated as contraband of war, under 
the name of conditional contraband : 

(1) Foodstuffs. 

(2) Forage and grain, suitable for feeding animals. 

(3) Clothing, fabrics for clothing, and boots and shoes, suitable for 
use in war. 

(4) Gold and silver in coin or bullion; paper money. 

(5) Vehicles of all kinds available for use in war, and their com- 
ponent parts. 

(6) Vessels, craft, and boats of all kinds; floating docks, parts of 
docks, and their component parts. 

(7) Railway material, both fixed and rolling-stock, and material for 
telegraphs, wireless telegraphs, and telephones. 

(8) Balloons and flying machines and their distinctive component 
parts, together with accessories and articles recognizable as intended for 
use in connection with balloons and flying machines. 

(9) Fuel; lubricants. 

(10) Powder and explosives not specially prepared for use in war. 

(11) Barbed wire and implements for fixing and cutting the same. 

(12) Horseshoes and shoeing materials. 

(13) Harness and saddlery. 

(14) Field glasses, telescopes, chronometers, and all kinds of nautical 
instruments. 

It will thus be seen that the traditional division of contraband into 
absolute and conditional is retained and that the objects enumerated in 
the two articles are considered as contraband de plein droit, to use the 
French term, rendered into English "without notice," and which are 
stated in the official report to " imply that the provision becomes opera- 
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tive by the mere fact of the war." This distinction is important because 
Article 23 provides that other objects "exclusively used for war" may 
be added, upon notice, to the list of absolute contraband, and that other 
articles "susceptible of use in war" may likewise be added, upon notice, 
to the list of conditional contraband (Article 25). It is therefore nec- 
essary to consider in connection with Articles 22 and 24, Articles 23 and 
25, because the lists of contraband de plein droit are provisional and are 
not to be regarded as a complete enumeration of the articles that may 
be considered, at the discretion of the belligerents, and in compliance 
with the terms of the Declaration, as forming respectively absolute and 
conditional contraband. The element of certainty so necessary to 
neutrals does not obtain and, while the objects enumerated in the two 
lists are, as of right, absolute or conditional contraband, binding bellig- 
erent and neutral alike and thus beyond the scope of controversy, the 
permission contained in Articles 23 and 25 introduces the element of 
uncertainty so annoying and burdensome in times past to neutrals, even 
although the permission is conditioned upon notice, which may, however, 
be made either before or after the outbreak of hostilities. Given the 
discoveries of science and the changing conditions of warfare, it is im- 
possible to adopt a hard and fast line; for nations are unwilling to de- 
prive themselves, by any agreement or declaration, however positive 
its terms may be, of. the use, indeed one might say the abuse, of scientific 
discoveries; but it is believed that the advantages to belligerents and 
the benefits to neutrals might have been preserved by a rigid enumera- 
tion of the articles of absolute and conditional contraband and by a pro- 
vision of a periodic revision of the text, which would not have prevented 
belligerents from enlarging the categories, as experience might suggest, 
but would have secured to neutrals and to neutral trade the inestimable 
benefits of certainty within defined periods. 44 

44 It was proposed by Spain at the Conference that additions to the categories of 
contraband should be made by common agreement. The amendment proposed to 
Article 2 respecting contraband was: "Articles and materials that are exclusively used 
for war may be added to the list of absolute contraband by a common agreement 
among the Powers" (Annex No. 60, Parliamentary Papers, Miscellaneous, No. 5, 
1909, p. 248). This amendment was filed January 27, 1909, by the Spanish delega- 
tion in the seventh meeting of the commission and was intended to apply not only 
to Article 2, then under discussion, but also to Article 4. In view of the great im- 
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Such a clause would, it would seem, be in the interest of the Declara- 
tion, because it neither is nor can be in the nature of things regarded as 
permanently binding, a fact recognized by Article 69 of the Declaration, 
which recognizes the right of a belligerent to withdraw from the Declara- 
tion, as far as it is concerned, at the expiration of twelve years, upon 
notice given a year in advance of this period, and it can not be doubted 
that a nation dissatisfied with the Declaration will take such action, 
supposing that it is ratified. Indeed, the Prize Court Convention, to 
secure whose ratification the Declaration was negotiated, contemplates 
the modification of the article concerning the composition of the court 
by providing that "two years before the expiration of each period re- 
ferred to in paragraphs 1 and 2 of Article 55, any contracting Power can 
demand a modification of the provisions of Article 15 and of the annexed 
table, relative to its participation in the composition of the court " 
(Art. 57). 

In another convention of the Second Hague Conference a precedent is 
found for such action. Thus, the Convention on Contact Mines recog- 
nizes the impossibility of formulating rules which shall adequately 
guarantee the rights and duties of the Powers in the matter of mines and 
provides that the convention, concluded for a period of seven years, 
shall be reopened six months before the expiration of this period "in 
the event of the question not having been already reopened and settled 
by the Third Peace Conference " (Art. 12). 

portance of the question thus raised, it was decided to have the documents printed 
and distributed before discussing it. In the report to the commission, Annex 
No. Ill, at page 303, the reporter said: 

"Some have considered excessive the right given to a Power to make an addition 
to the list by a mere declaration and it has been proposed to require the consent of 
the other Powers. But it was objected that the consent of all the Powers would not 
be easy to obtain in time of peace and that in time of war it would be singular to 
require the consent of the hostile Power. In reply to the objection, it was proposed to 
make a distinction between time of peace and time of war by requiring the consent of 
the other Powers only in time of peace. This amounted practically to doing away with 
the right in time of peace, and the proposal was finally withdrawn. It should be 
noticed that this right does not present the dangers attributed to it. In the first 
place, of course the declaration is operative only for him who makes it, in the sense 
that the added article will be contraband only for him as a belligerent; other states 
may likewise make a similar declaration. The addition can only concern articles 
exclusively used for war; at the present time it would be difficult to indicate such 
objects not appearing in the list. The future is left free." 
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But to return to the Declaration of London. Articles 22 and 24 must, 
in view of the right to vary them expressly stated in Articles 23 and 25, 
be considered as provisional and, to use a phrase dear to diplomacy, 
elastic. It is no answer to the objection made to them that notice of 
articles to be added "must be addressed to the governments of other 
Powers or to their representatives accredited to the Power making the 
declaration, " and that the notification after the outbreak of hostilities 
need be addressed only to neutral Powers, for the criticism goes to the 
right to modify the lists, not to the method of notification of such mod- 
ification. But however flexible and unsatisfactory the lists may be con- 
sidered and however much they might be extended upon notice, the 
Conference sought to place a limit upon the action of the belligerents in 
Articles 27, 28, and 29, by providing, in Article 27, that articles which 
are not susceptible of use in war may not be declared contraband of 
war, and by providing in Articles 28 and 29 the following free lists: 

Article 28 

The following may not be declared contraband of war: 

(1) Raw cotton, wool, silk, jute, flax, hemp, and other raw materials 
of the textile industries, and yarns of the same. 

(2) Oil seeds and nuts; copra. 

(3) Rubber, resins, gums, and lacs; hops. 

(4) Raw hides and horns, bones and ivory. 

(5) Natural and artificial manures, including nitrates and phosphates 
for agricultural purposes. 

(6) Metallic ores. 

(7) Earths, clays, lime, chalk, stone, including marble, bricks, slates, 
and tiles. 

(8) Chinaware and glass. 

(9) Paper and paper-making materials. 

(10) Soap, paint and colors, including articles exclusively used in their 
manufacture, and varnish. 

(11) Bleaching powder, soda ash, caustic soda, salt cake, ammonia, sul- 
phate of ammonia, and sulphate of copper. 

(12) Agricultural, mining, textile, and printing machinery. 

(13) Precious and semi-precious stones, pearls, mother-of-pearl, 
and coral. 

(14) Clocks and watches, other than chronometers. 

(15) Fashion and fancy goods. 

(16) Feathers of all kinds, hairs, and bristles. 

(17) Articles of household furniture and decoration; office furniture 
and requisites. 
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Article 29 

Likewise the following may not be treated as contraband of war: 

(1) Articles serving exclusively to aid the sick and wounded. They 
can, however, in case of urgent military necessity and subject to the 
payment of compensation, be requisitioned, if their destination is that 
specified in Article 30. 

(2) Articles intended for the use of the vessel in which they are found, 
as well as those intended for the use of her crew and passengers during 
the voyage. 

It is believed that these articles, although devised in the interest of 
neutrals and of humanity, are also of advantage to belligerents by with- 
drawing in clear and express terms certain objects from the domain of 
contraband and thus limiting the field of controversy. But Article 27 
is not, as are the two preceding articles, self-operative. It is one thing 
to say that objects not susceptible of a warlike use cannot be considered 
contraband of war and quite another thing to determine what articles 
are or are not susceptible of such use, and, as no method is prescribed 
for determining the nature of contraband other than its supposed use- 
fulness in war, it is to be presumed that the views of belligerents and 
neutrals will differ as to what is and what is not susceptible of warlike 
use, and that the Declaration will thus open instead of closing the doors 
to controversy. The proposed court will doubtless pass upon the ques- 
tion, a solution eminently satisfactory to the partisans of judicial settle- 
ment, but likely to be objectionable to those who hesitate to confer upon 
it legislative functions within narrow limits, so as to leave their respec- 
tive countries the greatest possible freedom of action. 

So much for what may be considered the content of contraband. The 
next question taken up is, what may be considered the destination as 
determining its nature and the penalties to which the carriage of contra- 
band is subjected? For it may be admitted that an article is of a war- 
like nature or that it may be used in warfare, but that it is neither 
directly nor indirectly destined to the enemy, in which case it should 
not be, and in fact is not considered to be, subject to the pains and pen- 
alties permitted by international law. The question of destination is 
said by the learned reporter to be " the second element in the notion of 
contraband," and the matter of destination is as perplexing as it is im- 
portant. The aim of the belligerent is to prevent his enemy from ob- 
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taining from neutral sources objects which may enable him to carry on, 
and thus to prolong, the war, and, so far as belligerents are concerned, 
they not unnaturally desire to take it wherever found, and in Anglo- 
American practice — especially American practice — very great latitude 
is left to the captor, with a corresponding hardship upon the neutral, 
supposing that his trade is not to be disturbed or interfered with, as is 
his desire. Supposing that articles of contraband shipped by the neutral 
are subject to capture and confiscation, it is clearly in the interest of the 
belligerent to seize the property wherever found, if the vessel carrying 
it is destined to an enemy port. If the ship's papers show that the vessel 
is destined to an enemy port, the matter is clear and simple. If, however, 
the vessel staggering under its load of contraband is destined to a neutral 
port, it might seem at first sight that the matter is free from doubt, be- 
cause trade between neutral ports is not forbidden. But it does not 
follow that the ostensible is in reality the ultimate destination, for a 
neutral port may be and often is thrust in between the point of depart- 
ure and the final destination of the cargo. If the neutral port is in 
close proximity to the enemy port and if a neutral destination, as shown 
by the ship's papers, protects the vessel from capture during its voyage 
to the neutral port, it is evident that the shipper has gone a long way to 
supply the enemy with contraband, and that by the simple device of 
transshipment of cargo from the neutral port, the enemy, as well as the 
shipper, is likely to gain by the transaction, unless the enemy port in 
question be blockaded. 

The question, therefore, presents itself, whether a voyage to a neutral 
port, from which a transshipment is comparatively easy and from which 
transshipment actually does occur, is not to be considered, although 
broken in fact, as continuous in law, and whether a belligerent would be 
regarded as justified in considering the voyage as continuous and inter- 
cepting the vessel and its cargo, whenever it appeared, from the attend- 
ant circumstances and as the result of experience, that the ultimate, as 
distinguished from the ostensible, destination of the vessel is in reality 
a port of the enemy? Such has been and is the practice of Great Britain 
and of the United States, as evidenced by a long line of carefully con- 
sidered and well reasoned decisions of their prize courts. The doctrine 
originated in the capture by Great Britian of neutral vessels carrying 
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on in time of war the coasting or colonial trade to which they were not 
admitted in time of peace, and was extended to apply to a shipment of 
contraband from one neutral port to another, provided it appeared that 
the neutral port was interposed in order to break the continuity of the 
voyage whether by merely touching at the port, or by unloading the 
cargo and reshipping it either on the original or on a substituted vessel. 

In lieu of many cases which might be cited on this point, for the British 
and American reports are full of them, a portion of the judgment of 
Sir William Grant is quoted from the case of the William, decided in 
1806, 46 not merely because it is a leading authority, but because of the 
weight which attached to the opinions of that great and learned judge, 
whether they be in the domain of equity or of international law. In 
this case the William proceeded from La Guayra in Venezuela, then a 
Spanish colony, to the United States, where the cargo was landed, 
entered at the custom house, reshipped to the port of Bilboa in Spain, 
and the vessel was captured on the voyage to this latter port. In con- 
sidering whether the voyage was continuous or was broken by the inter- 
position of a neutral port, Sir William Grant said : 

The act of shifting the cargo from the ship to the shore, and from the 
shore back again into the ship, does not necessarily amount to the ter- 
mination of one voyage and the commencement of another. It may be 
wholly unconnected with any purpose of importation into the place 
where it is done: Supposing the landing to be merely for the purpose of 
airing or drying the goods, or of repairing the ship, would any man think 
of describing the voyage as beginning at the place where it happened to 
become necessary to go through such a process? Again, let it be supposed 
that the party has a motive for desiring to make the voyage appear to 
begin at some other place than that of the original lading, and that he 
therefore lands the cargo purely and solely for the purpose of enabling 
himself to affirm, that it was at such other place that the goods were 
taken on board, would this contrivance at all alter the truth of the fact? 
Would not the real voyage still be from the place of the original ship- 
ment, notwithstanding the attempt to give it the appearance of having 
begun from a different place? The truth may not always be discernible, 
but when it is discovered, it is according to the truth and not according 
to the fiction, that we are to give to the transaction its character and 
denomination. If the voyage from the place of lading be not really 
ended, it matters not by what acts the party may have evinced his desire 
of making it appear to have been ended. That those acts have been 

45 Reported in 5 C. Robinson, 386. 
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attended with trouble and expense cannot alter their quality or their 
effect. The trouble and expense may weigh as circumstances of evidence, 
to show the purpose for which the acts were done; but if the evasive 
purpose be admitted or proved, we can never be found to accept as a 
substitute for the observance of the law, the means however operose, 
which have been employed to cover the breach of it. Between the actual 
importation by which a voyage is really ended, and the colorable im- 
portation which is to give it the appearance of being ended, there must 
necessarily be a great resemblance. The acts to be done must be almost 
entirely the same; but there is this difference between them. — The 
landing of the cargo, the entry at the custom house, and the payment 
of such duties as the law of the place requires, are necessary ingredients 
in a genuine importation; the true purpose of the owner cannot be 
effected without them. But in a fictitious importation they are mere 
voluntary ceremonies, which have no natural connection whatever with 
the purpose of sending on the cargo to another market, and which, 
therefore, would never be resorted to by a person entertaining that pur- 
pose, except with a view of giving to the voyage which he has resolved to 
continue, the appearance of being broken by an importation, which he 
has resolved not really to make. 46 

If Sir William Grant's reasoning be sound, and it is believed in law 
that it is unanswerable, it would necessarily follow that goods other than 
contraband, shipped from a neutral port to another neutral port with the 
intention of being transported from the latter to an enemy port under 
blockade, would be in law a shipment from the original port to the port 
of blockade, and that the extension by the United States of the doctrine 
of continuous voyage to cover voyages to blockaded ports was as sound 
in theory as it was effective in practice. It has been stated, however, 
that the United States renounced the doctrine of continuous voyage as 
applied to blockade, in order to insure the success of the Conference. 
If the doctrine of continuous voyage be admitted, there seems to be no 
reason why it should not be applied to conditional as well as to absolute 
contraband, because contraband, whether it be absolute or conditional, 
is liable to capture and confiscation, if directed to an enemy port. The 
intent in each case is the same; namely, to supply the enemy with objects 
useful in war, and the fact that some commodities are perhaps not so 
useful to the enemy as others is no reason why they should not be cap- 
tured, provided they are actually of use to the enemy, if the ultimate 

46 5 C. Robinson, 395, pp. 395-397. See .also the leading American case of the 
Stephen Hart, Blatchford's Prize Cases, 387 (1863). 
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destination is an enemy port. The nations have hitherto been divided 
into two groups: the one applying and the other rejecting the doctrine 
of continuous voyage, and as a compromise rather of fact than of law, 
Great Britain and the United States consented to renounce the doctrine 
of continuous voyage in cases of conditional contraband, and the nations 
opposing the doctrine consented to recognize it in the case of absolute 
contraband. 

But the value of the doctrine and the services it may render to the 
belligerent even in cases of conditional contraband are recognized by 
Article 36, which permits capture "in cases where the enemy country 
has no seaboard." This would seem to the uninitiated as giving back 
with one hand what is taken away with the other, for the neutrality of a 
port is not affected by the fact that the place of ultimate destination is 
reached by land instead of by sea. Shipment to Lorenzo Marquez and 
then transshipment on land to the Boers without a seaport apparently 
differs from shipment to Nassau and transshipment by water to a port 
of the Confederate States of America. It depends in this case, as in 
many others, whose ox is gored. However, the neutral knows his rights 
and the risks which he assumes. 

With this explanation of the doctrine and its partial rejection, it is 
believed that the following provisions of the Declaration dealing with 
contraband as affected by destination are clear without further comment, 
except in the case of Article 34, although the question of proof might 
well be examined if considerations of space permitted: 

Article 30 

Absolute contraband is liable to capture if it is shown to be destined 
to territory belonging to or occupied by the enemy, or to the armed 
forces of the enemy. It is immaterial whether the carriage of the goods 
is direct or entails transshipment or a subsequent transport by land. 

Article 31 

Proof of the destination specified in Article 30 is complete in the fol- 
lowing cases: 

(1) When the goods are documented for discharge in an enemy port, 
or for delivery to the armed forces of the enemy. 

(2) When the vessel is to call at enemy ports only, or when she is to 
touch at an enemy port or meet the armed forces of the enemy before 
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reaching the neutral port for which the goods in question are doc- 
umented. 

Article 32 

Where a vessel is carrying absolute contraband, her papers are con- 
clusive proof as to the voyage on which she is engaged, unless she is found 
clearly out of the course indicated by her papers and unable to give 
adequate reasons to justify such deviation. 

Article 33 

Conditional contraband is liable to capture if it is shown to be destined 
for the use of the armed forces or of a government department of the 
enemy state, unless in this latter case the circumstances show that the 
goods cannot in fact be used for the purposes of the war in progress. This 
latter exception does not apply to a consignment coming under Arti- 
cle 24 (4). 

Article 34 

The destination referred to in Article 33 is presumed to exist if the 
goods are consigned to enemy authorities, or to a contractor established 
in the enemy country who, as a matter of common knowledge, supplies 
articles of this kind to the enemy. A similar presumption arises if the 
goods are consigned to a fortified place belonging to the enemy, or other 
place serving as a base for the armed forces of the enemy. No such pre- 
sumption, however, arises in the case of a merchant vessel bound for 
one of these places if it is sought to prove that she herself is contraband. 

In cases where the above presumptions do not arise, the destination is 
presumed to be innocent. 

The presumptions set up by this article may be rebutted. 

Article 35 

Conditional contraband is not liable to capture, except when found 
on board a vessel bound for territory belonging to or occupied by the 
enemy, or for the armed forces of the enemy, and when it is not to be 
discharged in an intervening neutral port. 

The ship's papers are conclusive proof both as to the voyage on which 
the vessel is engaged and as to the port of discharge of the goods, unless 
she is found clearly out of the course indicated by her papers, and unable 
to give adequate reasons to justify such deviation. 

Article 36 

Notwithstanding the provisions of Article 35, conditional contraband, 
if shown to have the destination referred to in Article 33, is liable to cap- 
ture in cases where the enemy country has no seaboard. 

In view of the discussion and criticism to which Article 34 has been 
subjected, in so far as conditional contraband is concerned, and more 
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especially as food stuffs, made conditional contraband by Article 24, 
section 1, are concerned, it may be well to attempt to ascertain the exact 
meaning of Article 34 by an examination of the text as explained by the 
official report of Professor Renault, which interpreted and accompanies 
the Declaration. It may well happen that the meaning of an article is 
open to doubt, because of the brevity required or usually found in texts 
of this kind. The question then arises whether the article is to be inter- 
preted solely by reference to its terms, as is the British and in a lesser 
degree the American practice in the case of an act of a legislature, or 
whether reference may be had to the explanation, technically called the 
report, which, as heretofore stated, usually accompanies a convention 
or declaration of an international conference. The question is not one 
of form but of substance and, as a competent person is appointed by the 
conference to draft the report, which is examined by the members of 
the conference, corrected in accordance with their suggestions, and 
adopted by it, it would appear that, while only the text of the conven- 
tion or declaration is ratified by the governments participating in the 
conference or adhering subsequently to it, the convention or declaration 
is nevertheless to be understood in the sense in which it was explained 
and interpreted in the report accompanying it. 

It appears from an examination of the minutes of the London Con- 
ference that Professor Louis Renault was appointed to prepare the re- 
port on the Declaration of London; that it was presented, considered and 
amended in some respects at the session of February 25, 1909, after 
which the president declared the report to be accepted by the Conference. 
In an interesting letter to the Times, dated January 31, 1911, the late 
Professor Westlake insisted that "both the report and the articles were 
adopted" by the Conference, whereas Professor Holland maintains that 
only the text of the articles was adopted, not the report, and that the 
Declaration as such should be construed without reference to the report. 
But without attempting to arbitrate the dispute between these two 
learned and equally competent authorities, it may be said that neither 
was a member of the Conference, and that their views, however interest- 
ing, are but secondary evidence of the importance which the delegates 
themselves attached to the report. The president of the Conference, 
Earl Desart, declared the report to be accepted by the Conference, and 
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this same Earl Desart, as chairman of the British delegation, stated to 
his government the relation existing between the Declaration, on the 
one hand, and the report, on the other. In transmitting the proceedings 
of the Conference to Sir Edward Grey, His Majesty's Principal Secre- 
tary of State for Foreign Affairs, under date of March 1, 1909, Earl 
Desart and the British delegates used the following language: 

Attached to these minutes is, among other papers, the General Report 
to the Conference prepared by M. Renault. We desire to call your 
particular attention to this document, which contains a most lucid ex- 
planatory and critical commentary on the provisions of the Declaration. 
It should be borne in mind that, in accordance with the principles and 
practice of continental jurisprudence, such a report is considered an 
authoritative statement of the meaning and intention of the instrument 
which it explains, and that consequently foreign governments and 
courts, and, no doubt also, the International Prize Court, will construe 
and interpret the provisions of the Declaration by the light of the com- 
mentary given in the report. 47 

It might be objected, however, that the British Government attached 
no particular importance to the views of Earl Desart and his colleagues 
and considered, as would be the case with a municipal statute, the text 
alone as binding. This is, however, not the case, as the views of the 
delegates were formally adopted by the British Foreign Office in a com- 
munication addressed to the Edinburgh Chamber of Commerce, the 
material portion of which is as follows : 

In view of the reference, under the first head of the conclusions sum- 
marized at the end of your letter, to the desirability of eliminating any 
elements of ambiguity from the rules laid down, Sir E. Grey desires me 
to point out that this object is largely attained by the Report of the 
Drafting Committee of the London Naval Conference, 1908-9. Your 
directors are no doubt aware that it is the well recognized practice of 
international conferences to entrust to a special committee the drafting 
of a General Act of any Conventions to be adopted and signed by the 
plenipotentiaries. Where the report in which the Drafting Committee 
submits to the Conference the result of its labors contains a reasoned 
commentary elucidating the provisions of such Conventions, it becomes, 
if formally accepted by the Conference, an authoritative interpretation 
of the instruments, and the conventions must thereafter be construed 
by the signatory Powers with reference to the commentary where nec- 

47 Correspondence and Documents respecting the International Naval Conference 
held in London, December 1908-February 1909; Miscellaneous No. 4 (1909), p. 94. 



320 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

essary. The General Report of the drafting committee of the Naval 
Conference was adopted by the Conference at its eleventh plenary 
meeting on the 25th of February, 1909, and, accordingly, if the proposed 
International Prize Court is set up at The Hague, it will be found, when 
applying the provisions of the Declaration of London as between the 
signatories, to construe the text in conformity with the terms of the 
Report. 48 

We are therefore justified in considering, so far as the British Govern- 
ment is concerned, Professor Renault's report as the official interpreta- 
tion of the Conference, and to refer to it in order to clear up any doubt 
and ambiguity of the Declaration, in so far as the question is dealt with 
in the report. Viewed in the light of the report, Article 34 is, it is be- 
lieved, acceptable and is not open to the objections which might be 
made to it, if its text alone were considered; for by a combination of 
Articles 33 and 35 with Article 34 it is apparent that conditional con- 
traband is not subject to capture unless it be destined to the use of the 
enemy and addressed either to the enemy authorities or "to a contractor 
established in the enemy country who, as a matter of common knowl- 
edge, supplies articles of this kind to the enemy." The English version 
translates commercant of the French text by merchant; but the character 
of the contractor, as stated in the text, is defined in Professor Renault's 
report and was, it is believed, accepted by the Conference in the sense 
there attached to it. That the reader may have before his eyes the offi- 
cial explanation of the nature and scope of these articles in the sense in 
which they were understood and adopted by the Conference, the por- 
tions of Mr. Renault's report dealing with them are reproduced. Thus, 
on Article 33 the report says : 

The rules for conditional contraband differ from those laid down for 
absolute contraband in two respects: (1) There is no question of destina- 
tion for the enemy in general, but of destination for the use of his armed 
forces or government departments; (2) the doctrine of continuous voy- 
age is excluded. Articles 33 and 34 refer to the first and Article 35 to the 
second principle. 

The articles included in the list of conditional contraband may serve 
for peaceful uses as well as for hostile purposes. If from the circum- 

48 Quoted from Professor Westlake's letter to London Times, Jan. 31, 1911. For 
Professor Holland's dissenting opinion, see his letter to the Times, dated Feb. 16, 1911, 
in his "Letters to the Times upon War and Neutrality," 2nd edition (1914), pp. 186- 
189 
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stances the peaceful purpose is clear, their capture is not justified; it is 
otherwise if a hostile purpose is to be assumed, as, for instance, in the 
case of food-stuffs destined for an enemy army or fleet, or of coal destined 
for an enemy fleet. In such a case there is clearly no room for doubt. 
But what is the solution when the articles are destined for the civil 
government departments of the enemy state? It may be money sent to 
a government department for use in the payment of its official salaries, 
or rails sent to a department of public works. In these cases there is 
enemy destination which renders the goods liable in the first place to 
capture and in the second to condemnation. The reasons for this are 
at once legal and practical. The state is one, although it necessarily 
acts through different departments. If a civil department may freely 
receive foodstuffs or money, that department is not the only gainer, but 
the entire state, including its military administration, gains also, since 
the general resources of the state are thereby increased. Further, the 
receipts of a civil department may be considered of greater use to the 
military administration and directly assigned to the latter. Money or 
foodstuffs really destined for a civil department may thus come to be 
used directly for the needs of the army. This possibility, which is al- 
ways present, shows why destination for the departments of the enemy 
state is assimilated to that for its armed forces. 

It is the departments of the state which are dependent on the central 
power that are in question and not all the departments which may exist 
in the enemy state; local and municipal bodies, for instance, are not 
included, and articles destined for their use would not be contraband. 

War may be waged in such circumstances that destination for the 
use of a civil department can not be suspect, and consequently can not 
make goods contraband. For instance, there is a war in Europe, and the 
colonies of the belligerent countries are not in fact affected by it. Food- 
stuffs or other articles in the list of conditional contraband destined for 
the use of the civil government of a colony would not be held to be con- 
traband of war, because the considerations adduced above do not apply 
to their case; the resources of the civil government can not be drawn on 
for the needs of the war. Gold, silver, or paper money are exceptions, 
because a sum of money can easily be sent from one end of the world to 
the other. 49 

Article 34 is thus interpreted: 

Contraband articles will not usually be directly addressed to the 
military authorities or to the government departments of the enemy 
state. Their true destination will be more or less concealed, and the 
captor must prove it in order to justify their capture. But it has been 
thought reasonable to set up presumptions based on the nature of the 

49 Treaties, Conventions, etc., between the United States and other Powers, Vol. 3 
(Charles), pp. 300-301. 
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person to whom, or place from which, the articles are destined. It may- 
be an enemy authority or a trader established in an enemy country 
who, as a matter of common knowledge, supplies the enemy government 
with articles of the kind in question. It may be a fortified place belong- 
ing to the enemy or a place used as a base, whether of operations or of 
supply, for the armed forces of the enemy. 

This general presumption may not be applied to the merchant vessel 
herself on her way to a fortified place, though she may in herself be 
conditional contraband, but only if her destination for the use of the 
armed forces or government departments of the enemy state is directly 
proved. 

In the absence of the above presumptions, the destination is presumed 
to be innocent. That is the ordinary law, according to which the captor 
must prove the illicit character of the goods which he claims to capture. 

Finally, all the presumptions thus set up in the interest of the captor 
or against him may be rebutted. The national tribunals, in the first 
place, and, in the second, the international court, will exercise their 
judgment. 80 

The comment on Article 35 is as follows: 

As has been said above, the doctrine of continuous voyage is excluded 
for conditional contraband, which is only liable to capture when it is 
to be discharged in an enemy port. As soon as the goods are docu- 
mented for discharge in a neutral port they can no longer be contraband, 
and no examination will be made as to whether they are to be forwarded 
to the enemy by sea or land from that neutral port. It is here that the 
case of absolute contraband is essentially different. 

The ship's papers furnish complete proof as to the voyage on which 
the vessel is engaged and as to the place where the cargo is to be dis- 
charged; but this would not be so if the vessel were encountered clearly 
out of the course which she should follow according to her papers, and 
unable to give adequate reasons to justify such deviation. 

This rule as to the proof furnished by the ship's papers is intended to 
prevent claims friyolously raised by a cruiser and giving rise to un- 
justifiable captures. It must not be too literally interpreted, for that 
would make all frauds easy. Thus it does not hold good when the vessel 
is encountered at sea clearly out of the course which she ought to have 
followed, and unable to justify such deviation. The ship's papers are 
then in contradiction with the true facts and lose all value as evidence; 
the cruiser will be free to decide according to the merits of the case. In 
the same way, a search of the vessel may reveal facts which irrefutably 
prove that her destination or the place where the goods are to be dis- 
charged is incorrectly entered in the ship's papers. The commander of 

60 Treaties, Conventions, etc., between the United States and other Powers, Vol. 3 
(Charles), p, 301. 
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the cruiser is then free to judge of the circumstances and capture the 
vessel or not according to his judgment. To resume, the ship's papers 
are proof, unless facts show their evidence to be false. This qualification 
of the value of the ship's papers as proof seems self-evident and unworthy 
of special mention. The aim has been not to appear to weaken the force 
of the general rule, which forms a safeguard for neutral trade. 

It does not follow that because a single entry in the ship's papers is 
shown to be false their evidence loses its value as a whole. The entries 
which can not be proved false retain their value. 51 

It would appear, therefore, that articles of conditional contraband, 
as defined by Article 24, or as added to the list by subsequent notifica- 
tion, are not subject to confiscation if actually destined to a neutral 
port, and that they are only exposed to capture if destined for use in 
war and addressed to enemy authorities for such use, or to a contractor 
residing within the enemy country who notoriously deals in such arti- 
cles, so as to assimilate him for such purposes to a governmental au- 
thority of the enemy. 

The British criterion for conditional contraband is its probable use 
by the armed forces of the enemy. Thus, in the case of the Jonge Mar- 
garetha, decided in 1799, Lord Stowell said: 

But the most important distinction is, whether the articles were in- 
tended for the ordinary use of life, or even for mercantile ships' use; or 
whether they were going with a highly probable destination to military 
use: Of the matter of fact, on which the distinction is to be applied, 
the nature and quality of the port to which the articles were going, is 
not an irrational test; if the port is a general commercial port, it shall 
be understood that the articles were going for civil use although occa- 1 - 
sionally a frigate or other ships of war, may be constructed in that port. 
On the contrary, if the great predominant character of a port be that of 
a port of naval military equipment, it shall be intended that the articles 
were going for military use, although merchant ships resort to the same 
place, and although it is possible that the articles might have been ap- 
plied to civil consumption; for it being impossible to ascertain the final 
application of an article ancipitis usus, it is not an injurious rule which 
deduces both ways the final use from the immediate destination; and 
the presumption of a hostile use, founded on its destination to a mili- 
tary port ; is very much inflamed, if at the time when the articles were 
going, a considerable armament was notoriously preparing, to which a 
supply of those articles would be eminently useful. 52 

61 Treaties, Conventions, etc., Vol. 3 (Charles), pp. 301-302. 
82 1 C. Eobinson, pp. 194-195. 
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It is believed that food-stuff s for the ordinary, as distinguished from 
the naval or military, use of the British Islands, may be imported with- 
out fear of capture if the various articles of contraband be adopted in 
the sense in which they were understood by the Conference as inter- 
preted by the official report. Should Great Britain refuse the declara- 
tion because of criticism of these articles, belligerents are restrained only 
by diplomatic protest or war — a situation which substitutes individual 
preference for collective wisdom, with ultimate decision by an inter- 
national court. 

If, however, the meaning of any of these articles should appear doubt- 
ful to the British Government, there could be no objection to an ex- 
press statement at the time of ratification that the government attaches 
to the article or articles in question the meaning assigned to them in 
the report, as recommended by the late Professor Westlake, who says : 

There can, however, be no objection to a reservation in the sense of 
the Report being appended to our ratification, as we are told it is in- 
tended to do in the case of Article 34, to ensure that furnishing condi- 
tional contraband to the enemy shall not be interpreted as supplying 
the civil enemy population but only the enemy government. 63 

In its ratification of the Convention for the Pacific Settlement of 
International Disputes, the "United States explained the sense in which 
it understood Article 53, which authorizes a temporary tribunal, formed 
from the so-called Permanent Court of Arbitration of The Hague, to 
draft the compromis upon the request of one of the parties, when diplo- 
macy has failed to reach an agreement upon it, and so far the action of 
the United States in interpreting this clause in the instrument of ratifi- 
cation has neither been questioned nor criticized. 64 

63 Professor Westlake's letter to the London Times, Feb. 25, 1911. 

64 "Resolved further, as a part of this act of ratification, that the United States 
approves this convention with the understanding that recourse to the permanent 
court for the settlement of differences can be had only by agreement thereto through 
general or special treaties of arbitration heretofore or hereafter concluded between 
the parties in dispute; and the United States now exercises the option contained in 
Article fifty-three of said convention, to exclude the formulation of the 'compromis' 
by the permanent court, and hereby excludes from the competence of the permanent 
court the power to frame the 'compromis' required by general or special treaties of 
arbitration concluded or hereafter to be concluded by the United States, and further 
expressly declares that the 'compromis' required by any treaty of arbitration to 
which the United States may be a party shall be settled only by agreement between 
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Having now considered the two elements which enter into the con- 
ception of contraband, namely, the nature of the goods and their des- 
tination, the question arises as to the method of enforcing the rights 
which belligerents are entitled to exercise to prevent neutral trade in 
contraband as determined by the Declaration. It should be said, how- 
ever, that a belligerent right does not involve or create a neutral duty, 
for the neutral nation is not bound to prevent the trade of its subjects or 
citizens in contraband which the belligerent is entitled to intercept. 
Neutral commerce is subject to risk. It is not a crime, and as far as the 
neutral is concerned, it is legitimate; and contracts involving articles 
of contraband will be upheld and enforced in neutral courts. 

On this point Mr. Justice Story's judgment in the case of the San- 
tissima Trinidad, decided in 1822, is usually cited. It is perhaps ad- 
visable, however, to quote a passage from a recent decision of the Su- 
preme Court of the United States, following and affirming this leading 
case. Thus, in the Northern Pacific Railway Co. v. the American Trad- 
ing Co., decided in 1904, the court upheld contracts for the sale and 
transportation of contraband in the following measured language: 

Even if the receivers of the railroad company contracted to forward 
the lead by the steamer sailing from Tacoma, October 30, it is still in- 
sisted that the action of the deputy collector, at Tacoma, in refusing to 
grant a clearance to the steamship while the lead was on board, made 
the performance of the agreement not only impossible but unlawful, and 
for that reason the receivers were absolved from their agreement to for- 
ward by that vessel. The contract was not unlawful when made. It may 
be assumed that the lead was contraband of war, but that fact did not 
render the contract of transportation illegal nor absolve the carrier from 
fulfilling it. It is legal to export articles which are contraband of war, 
but the articles and the ship which carries them are subject to the risk 
of capture and forfeiture. The Santissima Trinidad and the St. Ander, 
7 Wheat. 283, 340. Neither any law of the United States nor any pro- 
vision of international law was violated by the making of this contract, 
nor by an attempt to export the lead pursuant to its provisions. The 
case does not come within the principle of Brewster v. Kitchell, 1 Salk. 
198, where it was said that if one covenants to do a thing which is law- 
ful, and an act of Parliament comes in and hinders him from doing it, 
the covenant is repealed. 

the contracting parties, unless such treaty shall expressly provide otherwise." Res- 
olution of ratification by the U. S. Senate, April 2, 1908. (Treaties and Conventions, 
Vol. 2, p. 2247.) 
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No act of Congress was passed, subsequently to the making of the 
contract, which made it unlawful, and it was lawful when made. It is 
true that the sailing of the vessel without a clearance would have been 
unlawful, and the deputy collector refused to grant that necessary docu- 
ment while the lead was on board the steamship. But that did not 
render unlawful the contract to transport. He had the power to refuse 
to grant the clearance, and he did refuse unless the lead were taken off. 
In so doing he undoubtedly violated his duty. He was not justified in 
exacting any such condition for granting the clearance. 58 

The neutral, therefore, is not the agent of the belligerent in the matter 
of contraband; the belligerent acts for itself and in its own interest. 
The penalty for contraband is condemnation (Article 39), but only if 
taken in transitu upon the high seas or within the territorial waters of 
the belligerent, and the vessel is subject to capture throughout the whole 
of her voyage, even if she is to touch at a point of call before reaching 
the hostile destination (Article 37); but the successful completion of the 
voyage prevents condemnation (Article 38). It may be, however, that 
but a small part of the cargo is contraband, and the question arises, 
should the vessel be condemned in such circumstances? The Conference 
answered this question in the negative, and wisely, in Article 40: 

A vessel carrying contraband may be condemned if the contraband, 
reckoned either by value, weight, volume, or freight, forms more than 
half the cargo. 

In commenting upon this provision, the learned reporter says: 

The consequence is that in order to justify condemnation, it is enough 
that the contraband should form more than half the cargo by any one of 
the above standards. This may seem harsh; but, on the other hand, any 
other system would make fraudulent calculations easy, and, on the 
other hand, the condemnation of the vessel may be said to be justified 
when the carriage of contraband formed an important part of her ven- 
ture. 

In the instructions to the British delegates attention is called to the 
difference of opinion heretofore existing on this subject: 

The views of the various Powers as to the liability of the ship carry- 
ing the contraband cargo are not altogether in accord. The British 
principle, speaking generally, is that, apart from any interest of the 
ship-owners in the contraband cargo, liability to condemnation de- 

55 195 U. S. 439, pp. 465-466. 
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pends on the existence of forcible resistance or false papers. The Con- 
tinental Powers, however, generally import a condition that if the con- 
traband forms either in value or in bulk more than a given proportion of 
the entire cargo the ship will be liable for condemnation. It seems to 
His Majesty's Government that there is much to be said for this view. 
It is certainly, on the whole, favourable to neutrals, assuming the pro- 
portion to be fixed to be sufficiently large. 66 

It is scarcely necessary to add that this article is a compromise, or, 
as the reporter says, " the solution is the mean between those proposed, 
which varied from one quarter to three quarters." But the provision 
seems eminently reasonable, if belligerents are to prevent trade in con- 
traband, and there appears to be no doubt that it will commend itself 
in practice. 

Omitting from consideration Articles 41 and 42, which provide for the 
payment of costs and expenses incurred by the captor when the vessel 
is released (Article 41) and for the condemnation of that part of the 
cargo belonging to the owner of the vessel (Article 42), 67 we come to 
Article 43, which frees from confiscation both vessel and cargo, although 
permitting the condemnation of the cargo on payment of compensation, 
in the absence of knowledge of the outbreak of hostilities or of the dec- 
laration of contraband, that is to say; of the additions to absolute and 
conditional contraband in accordance with Articles 23 and 25. This 
article is not only commendable in itself, but is rendered necessary by 
the fact that the Second Hague Conference provided that war must be 
declared and notified, in order to tax neutrals with knowledge and the 
duties imposed by its existence, and by the further fact that both dec- 
laration and notification are essential in blockade and contraband. The 
text shows that these provisions are conceived in the interest of neutral 
commerce. 

66 Parliamentary Papers, Miscellaneous No. 4 (1909), p. 24. French practice is 
thus stated in the memorandum submitted by the French Government: "Vessels 
and the innocent cargo are released unless the contraband composes three-fourths of 
the cargo in value, in which case the entire cargo and the vessels are confiscated." 
IUd., p. 29. 

67 "The statement of the King's Advocate is in my opinion the law of nations upon 
this point. — To escape from the contagion of contraband: the innocent articles must 
be the property of a different owner." Per Lord Stowell in the Staadt Emden, 1 C. 
Robinson, 26, pp. 30-31 (1798). 
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Article 43 

If a vessel is encountered at sea while unaware of the outbreak of 
hostilities or of the declaration of contraband which applies to her cargo, 
the contraband can not be condemned except on payment of compensa- 
tion; the vessel herself and the remainder of the cargo are not liable to 
condemnation or to the costs and expenses referred to in Article 41. 
The same rule applies if the master, after becoming aware of the out- 
break of hostilities, or of the declaration of contraband, has had no op- 
portunity of discharging the contraband. 

A vessel is deemed to be aware of the existence of a state of war, or of 
a declaration of contraband, if she left a neutral port subsequently to 
the notification to the Power to which such port belongs of the outbreak 
of hostilities, or of the declaration of contraband, respectively, provided 
such notification was made in sufficient time. A vessel is also deemed 
to be aware of the existence of a state of war if she left an enemy port 
after the outbreak of hostilities. 

Article 44 is in a sense the continuation and the necessary complement 
of the previous article and requires neither comment nor justification 
for present purposes, other than to say that the legitimacy of the seizure 
which the captor has the right to make in certain circumstances cannot 
be determined by him, but must be passed upon in a judicial proceeding. 

Article 44 

A vessel which has been stopped on the ground that she is carrying 
contraband, and which is not liable to condemnation on account of the 
proportion of contraband on board, may, when the circumstances per- 
mit, be allowed to continue her voyage if the master is willing to hand 
over the contraband to the belligerent warship. 

The delivery of the contraband must be entered by the captor on the 
log-book of the vessel stopped, and the master must give the captor duly 
certified copies of all relevant papers. 

The captor is at liberty to destroy the contraband that has been 
handed over to him under these conditions. 

It is believed that the chapter dealing with contraband is satisfactory, 
if it be taken and its provisions applied in the sense in which they are 
understood and interpreted in the official report, for doubts and diffi- 
culties which might arise from the examination of the text are met and 
overcome by the clear and precise language of the report and the illus- 
trations which it contains. The explanation contained in the report con- 
cerning the radius within which vessels attempting to break blockade 
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are subject to capture harmonizes in fact, if not in theory, Continental 
and Anglo-American practice, because a careful examination of ad- 
judged cases shows that vessels attempting to enter or to escape from 
blockaded ports have invariably been captured within the sphere of 
hostilities, as defined by the Conference and stated in the report. 68 The 
concession made by Great Britain and the United States, therefore, ap- 
pears to be rather one of theory than of fact. In the same way, an exam- 
ination of adjudged cases of capture and confiscation, both of vessels and 
cargo, shows that the doctrine of continuous voyages, renounced in the 
case of conditional contraband, is likewise rather a concession of theory 
than of fact, and that the permission to remove contraband, while per- 
mitting the vessel to continue its course, meets what are considered the 
legitimate rights of the belligerent without too great a disturbance of neu- 
tral trade and activity. As in the case of blockade, so in contraband, the 
Declaration seems to be rather a reconciliation of divergent theories than 
a compromise of divergent practices, if substance be considered rather 
than form. 

James Brown Scott. 

68 Professor Holland, perhaps the stoutest opponent of the Declaration, seems to 
concede this in the following passage: 

"In defence of the change, it is alleged that of the cases on blockade to be found in 
the Reports, not one relates to a capture made otherwise than in the neighbourhood 
of the blockading squadron. Even if this can be shown, it would not prove that no 
such captures had taken place, or that the mere existence of the rule had not checked 
blockade-running." (Proposed Changes in Naval Prize Law, 1911, p. 11, footnote.) 

[To be concluded in the next number.] 



